A METHODICAL 


TREATISE 


O F 
Replevins, Diſtreſſes, 
Avowries, &c. 


 SHEWING 


Their Natures, Kinds, Incidents, 
and Effetts. 


AS ALSO 
he METHOD of Proceedings therein, in the 
Courts at Weſtminſter, the County Courts, 
Hundred Courts, Courts Baron, &. 


To which are added. 


Divers late Statutes touching the Office of Sheriffs, 
and Paſſing their Patents and Accounts; parciculacly 
the two Statutes Tertio GEORG II, cap. 15 & 16. 


AS ALSO, 


ome Obſervations and Judicial Opinions explaining 
the ſame. 


C 


[he whole being a neceſſary APPENDIX to be“. 
Office of Sheriffs. E 
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PAVING deſigned ia the followitg Sheets, 
—W wo ueat of Repſevidt in a mote par ticu- Tad Ry 
lat and methodical Manner than bither- 
to bas been dohe; T'ſhall therein firſt ſew, 
the Natute, Kinds, Incidents and Effects of Reples 
vins by Wit in general, and afterwards the parti- 
culat Method of proſechting Replevins by" Faint in 
the Connty-Contts, &c; and incidentliy ſhew the! Na- 
ture and Uſe of Pledges de preſt uendo & relornundo, 
and of aging Deliveratice, Claims of Property, 
with the Writs de Proprietate'probanda, Retorno Haben- 
do, ſecond Deliverance, Recordare. Withernam, c. 
And then more particulatly' conſider Who may have 
5 Replevlas, againſt whom, of what Things, and in 
ho” what Courts; and of the Count, Pleas” of ſeveral” 
Kinds. Protels' and Judgments therein; together 
| with Damages and Coſts awarded theteupon, After 
which 'I ſhafl Treat of Diſtreſſes, and ſhew who may 
diſtrain, for What Cauſe, ar what Time, in what Plack, 
what may he diſtrained, and bow to be uſed, as alſo of 
Atowriei, Sc. And laftly, give the Reader ſome Obſer- 
vatiohs on ſeveral late Starutes; particularly the two 
2 3 Georgii, cap. 13 & 16, touching the Of- 
ce of Sheriffi, and paſſing their Patents and Accompts, 


Of Replevins by Writ 


FPH1s Writ is brought to have Goods ot Cattle, The Definition 
or other Things which have been diftrained, andDerivation, 
either for Rent or any _= Cauſe, returned or 


Ok Replevins by CUrit. 


redelivered, upon Security given to proſecute the 
Writ, and return the Goods, 6c. if the Diſtraining 
ſhall be adjudged lawful ; and it is called a Replevin 
from the Word Refplegiar: therein, which ſignifies a 
Re-delivery, or returning back ro the Owner, upon 
Pledges or Security given: For thereby the Sheriff is 
commanded, quod Replegiars faciat A. B. Averia ſua, 
&c. i. e. to deliver back to the Plaintiff upon Pledges 
| found, his Goods or Cattle fo diſtrained. 
The Form of And the Form of the Writ is thus, Georgius Dei 
the Writ, Gratia Magne Britannie, Oc. Rex Vicecomiti D. ſalu- 
tem, Precipimus tibi quod juſte & ſine dilatione Reple- 
giari facias A. B. Averia ſua (vel Catalla ſua vel quen- 
dam Bovem ſuum vel quoddam Examen apium ſuorum, 
Sc.) que (quem vel quod) C. D. cepit & injuſte detinet 
ut dicitur. Et poſtea eum inde juſte deduci facias ne 


amplius inde Clamorem audiamus pro Defedtu juſtitiæ. 


Teſte, Ec. ; 

A Diverſity Note, Live Things are. to be placed before Dead, 

therein, if the Writ confiſts of both, and where more than one 
live Beaft is diftrained, the Writ ſays Averia ſua ge- 
nerally, And when more than one dead Beaft or 
other Things are diſtrained, it ſays, Bona & Catalla 
ſua. But when only one Beaſt or other Thing is di- 
ſtrained, the Writ myſt, particularly expreſs what it ĩs; 
as quendam Equum ſunm or quandam equam ſuam, or 
quoddam Fumentum ſuum, or quoddam Rete ſuum, or 
quoddam ferrum Molendins ſuum, &c, Vide Reg. Orig. 
81. Doct. pl. 314. F. N. B. 68. Alfo if the Writ 
be Averia, and the Count is de Bonis & Catallis it is 


not good, becauſe the Count is larger than the Writ, 


2 H. 4. 25. Vide 3 Keb. 671, 
Nature of the This Writ is an Original iſſuing out of Chancery, 
Writ. and is Vicontiel and a Fuſticies in its Nature, im- 
powering the Sheriff to do Juſtice thereon ; as ap- 


pears by the Words therein, Et eum inde juſte deduct 


Not return. Facias, Cc. and therefore is not returnable, 2 Inſt, 
able, but re- 139, 140. Yet the Proceedings thereon are remove- 
moveable by able into rhe King's Bench or Common Pleas, by a 

* Pone, brought either by the Plaintiff or Defendant; 
but the Defendant muſt aſſigu the Cauſe of Removal 
in the Pone, though the Plaintiff himſelf may remove 


3 7 N . 


- 
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ir without Cauſe, Vide F. N. B. 69, 70. 2 Inſt. 
339, 34. 


And this Writ of Replevin lies for any Perſon whoſe Its Uſe and 
Cattle or Goods, Sc. are diſtrained, upon his giving Effet 


Security or Pledg:s to the Sheriff, that be will put- 
ſue the Action, and return the Goods or Cattle, &c. 
again, if the Diſtraining be adjudged lawful : And if 
he does not purlue it accordingly, or if the Diſtrain- 
ing be found lawful ; then the Defendant, commonly 
called the Avowant, i e. he who avows or juſtifies 
the taking of the Diftreſs, ſhall have the Goods or 
Cattle, Sc. be ſo ditttained, returned to him again, 
by a Writ. called De Retorno Habendo. Vide poſt. p. 12. 


But if the Cattle or Goods diſtrained, are not taken ia: and Plu- 


by the Sheriff upon the firſt Writ of Replevin, the riet Replevin. 


Plaintiff may have an Alias, and after that a Pluries 
Replevin, vel Cauſam nobis fipnifices 3 the Alias being 
verbatim as the firſt Writ, only adding ſicut alias præ- 
cepimus, after Præcipimus tibi. Neither of which 
Writs are made retornable at a Day. But the Pluries, 
beſides the Word Pluries inſtead of Alias, is return- 
able on a Day certain, and has the Clauſe, vel Cau- 


ſam ſignifices, there in inſetted, after ut dicitur, vi 


tibi inde directum exequi noluiſti vel non potuiſti, Qc. 
Vide Regiſt. Orig. 81. 


In a Replevin by Writ, if the Proceſs continue un- 9 : 
til a Pluries ifſue out of Chancery, and the Sheriff re- A on "rhe 
turns thereupon in C. B. That the Defendant claims Pluries. 


Property, although no Day is expreſly given by this 
Writ to the Parties, but to the Sheriff only, to excuſe 
his Contempt for not ſerving the Proceſs before; yer 
upon the Return of this Writ, the Parties may appear 
and plead, viz. The Plaintiff may declare, and th 
Defendant may plead to it, and ir ſhall not be erro- 
neous 3 for there is no other Writ to be ſerved after 
this Writ; and therefore if the Parties might not 
plead thereupon, it would be a great Miſchief. 
So if the Pluries be returned Tres Mich and no- 
thing is done till Paſchæ afterwards ; yet at this Term 
the Parties may appear and plead if they will. 1 N. 
Abr. 485. B. 581, E. Vide poſt. p. 6. | 


B 2 And 


| x. vel Vel Cauſam ſige 
Cauſam nobis ſignifices, quare mandatum noſtrum alias "fices. 
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Return of Ave- And if on the Pluries Replevin, the Sheriff return, 
ria Elougat Quod averia elongata ſunt ad Loca mihi iynota ita quod 
* non potui deliberare illa ad Querentem; then the Plain- 
Capias in Mi- tiff in the Replevin may have a Capias in Mitbernam, 
agg . which commands the Sheriff ro take the Cartle or 
hed Dries, - Goods of the Defendant, and detain them till the 
Cattle or Goods diſtrained are reſtore to the Plain- 
f. And if a Nihil be returned on the firſt Withernam, 
then an Alias and Pluries Withernam (ball iſſue; and if 
theſe are alſo return d Nihil, then follows an Exigent. 
Vet on the Return of the Exigent againſt the 
Gage Dclive- Defendant in Replevin, he may gage Deliverance, 
rance. i. e. fird Pledges to make Deliverance of the Cattle 
Hie ang el diſtrained, if found againſt him: And if the Plain- 
Or. tiff ſhall declare upon an Uncore detent*, and go to 
Trial on the Right of the Cauſe of Diftraining, if it 
be found for the Plaintiff, he ſhall recover bis Coſts 
and Damages; and if found for the Defendant, he 
Retorno habend, ſhall have a Retorno habendo. 
Defendant's But if upon the Premiſſes aforeſaid the Defendant 
Appearance, appears, then no Yithernam lies, but he ſhall gage 
Deliverance or be commitred : And the Plaintiff ſhall 
Plaintiff's Count on an Uncore detent”, and if found for the 
Count, ©. Plaintiff, that the Cattle or Goods are not delivered, 
be ſhall recover the Valoe and Coſts and Damages; 
and if found for the Defendant, he ſhall bave his 
Coſts and Damages, and a Retorno habendo, 1 Brownl, 
168. 
Declaration in And though the Writ in Replevin may be general 
Replevin to be ut ſupra, yet the Count or Declaration thereupon 
certain, Oe. muſt be certain and particular, in ferting forth the 
Numbers, Kinds and Qualities of the Cattle or Things 
diſtrained ; for otherwiſe the Sheriff cannot tell how 
to make the Deliverance of the ſame. 


Aliſo in a Declaration in Replevin for taking of 


Cattle, if you do not name the Place where taken, 
the Declaration is navghr, by reaſor of the Uncertain- 
ty. Hob. 16. Vide 2 H. 6. 14. 35 H. 5. 4o. Sid. 10, 20. 


Tis alſo ſaid, That the Sheriffs Delivery muſt be 


according to the Writ, (e. where the Species, Kinds 
or Qualities are therein expreſs'd} as where the Wrir 
is for Ove Matrices, the Sheriff cannot «deliver We- 
thers, or if it be for black Horſes, he cannot deliver 

white, 


Df Replevins by Utit. 3 
white. And that he is ſubiect to an Action of the 
Caſe, of miſtakes or errs _— vide Aleyn. — 

Vet ſome Books ſay, Tis cient if the Count 
or Declaration in Replevin be certain to a general -_—_ _— 
Intent, and needs not a particular Deſcription of the 
Goods or Cattle diſtrained ; for that ſuch particular 
Certainty is to be ſhewn on the Defendant's Part in 
his Avowry, which requires a greater Certainty than 
the Count does; for the Avowry in Replevin, is in 
the Nature of a Declaration. Vide 7 Rep. 25. Show. 170. 

But if the Count or the Avowry, or both be un- Certainty la- 

certain in deſcribing the Kinds and Qualities of the quired on a 
Cattle, Oc. The Sheriff may on a Retorno Habendo, Neten. habend. 
enquire into thoſe Particulars, and return the ſame 
accordingly, 1 Leon. 193. Sed Vide Show, 99. 
„And Note, A Retorno Habendo ſhall be awarded in 
every Caſe, where it appears the Defendant was in 
Poſſeſſion of the Cattle, if they are delivered on the 
Replevin, Cro. Fac. 519. What is a good Return in a 
Replevin or Retorno Habendo, vide 2 Leon. 67. 

And if upon the Retorno Habendo, the Defendant p00 
cannot have the Cattle, Sc. returned again; as of. 
where the Sheriff returns therenpon, they are dead, Abrius, 

Sc. the Defendant may t ve a Scire Facias a- 

gainſt che Pledges of the Plaintiff ; and if a Nihil be 
returned thereupon, he may then bave a Scire Facias Scire Fac, 
againſt the Sheriff himſelf, for default of Pledges; 

for inſufficient Pledges are no Pledges in Law. Co. Pledges. 
Lit. 145. 1 Brownl. 168, Vide infra of Pledges, p. 13, 14. 

If the Sheriff return a Fugavit into another County, Sheriffs ro. 
or that he cannot bave the View, or Elongata ad loca turn. 
ignota, or that the Bailiff of the Liberty has returned 
either an Elongata, or that they are impounded with- 
in the Rectory of S. tis ſaid in all theſe Caſes, a 
Withernam ſhall be awarded. F. N. B. 68. G. 69. A. 

And after this. three Capias's and an Exigent. 5 E. 4. 
18, a. per Danby. 

In a Writ cf Replevin for Beaſts, Oc. the Sheriff 
muſt either return a Deliberars feei, or ſomething in Deliberari ſeci. 
Excuſe thereof, as Elongata, or that no Body came xg, Cc. 
to ſhew him the Cattle. 1 Lut. 581. 

But he cannot return they were not taken, for 
that goes to the Point of the Writ, which tbe De- 

: B 3 ſendant 
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6 Ot Repleving by Writ. 
fendant is to fallity (or traverſe) and not the 
Sheriff. Lid. 
Plea of Nen Ce- And the Defendant is not concluded by the Re- 
Pit. turn of Elongata to plead Non cepit, becauſe ſuch Re- 
turn _ neceſſary, and the Sheriff could not avoid 
it. ibid. 
And as for that Reaſon no Action lies againſt the 
Sheriff for a falte Return of Elongata, where he can- 
not make Deliverance; ſo the Defendant is not con- 
cluded thereby to plead Non cepit to the Action, for 
he cannot falſify the Return. ibid. 
And after Elongata and Mithernam, if the Defendant 
pleads Non cepit, he ſhall have his Cattle again; and 
Claim of Pro. ſo he ſhall where he claims Property; for where the 
perty. Taking or the Property is in Queſtion, 'tis reaſonable 
1 have his Goods again during the Diſpute. 
101 
Note, The Plaintiff, i. e. he that brings the Re- 
ple vin, muſt have the Property of the Goods or Cat- 
tle in him at the Time of the Taking or Diſtreſs 
made, if he will maintain his Replevin: For if the 
pleaded in à Deſcndant pleads it in a Stranger, and it be found 
Stranger, accordingly, he ſhall have a Return without any Sug- 
geſtion in Nature of an Avowry. And ſeeing it ap- 
pears by the Verdict, the Plaintiff has no Property, 
it ſhall be adjudged againft him. 2 Lev. 92. 
fo Bar or A- And Note, Property in a Stranger may be pleaded 
— either in Bar or in Abatement. Salk. 94. 
Alſo a Plea in Abatement in Replevin ſexcept that 
of Property) muſt ſuggeſt Matter for a Return; yet 
ſuch Matiet is not traverſable. 165d. 93, 94. 
So Priſel in auter Lieu pleaded, muſt make a Sug- 
geſtion or Avowry pro Retorno habendo, Ibid. 94. 
Second D:live- Note alſo, a Writ of ſecond Deliverance is a Super- 
Face, ſedeas to the Retorno habendo, but not to the Inquiry of 
Damages. Ibid. 95. 3 Reb. 666. 
Touching Second Deliverances, Vide poſt. & 2 Leon. 
49, 174. 3 Leon. 235. 3 Keb. 31, 65, 76, 
Withernams. Touching Withernams, Vide poſt, & 1 Leon. 220, 
SO 174. 3 Leon. 235, 236, 2 Reb. 550. Salk.581, 
582. 


of 


Of Replevins by Plaint. 


ITHERTO of Replevins by Writ 3 we now Replevins by 
come to Replevins by Plaine in the County- Plaine. 


Court before the Sheriff, Sc. For Goods and Cattle 
Sc. may be replevy'd two Ways, viz. 
1. By Writ ut ſupra, which is by the Common 


. 

2. By Plaint ut infra, which is appointed by the 
Statute of Maribridge. 52 H. 3. c. 21. 

Ey that Statute the Sheriff ex officio, may with 
out any Writ deliver the Cattle fo diſtrained, up- 


on a Suit or Plaint before him in the County-Court; in the 
which is the more ſpeedy Way for having the Cattle, Court. 


Se. returned to the Owner, and therefore is the moſt 


uſual, 


For by that Statute ir is provided, © Thar if any Stat. 
* Beaſts be taken and wrongfully with-holden, the 


Sheriff upon Complaint to him made thereof, may 
deliver them without Let or Gainſaying of him 
* that took them, if they were taken out of Liber- 
ties; but if taken within any Liberties, and the 
„ Bailiffs thereof will not deliver them, then the 
© Sheriff upon ſuch Bailiff's Default ſhall deliver 
them. 


Marlir. 


Now the Miſchiefs before this Statute were, Miſchieſsthere- 
1. When a Man's Beaſts or other Goods were di- by remedied. 


ſtrained or impounded, the Owner had no Remedy 
but by Writ of Replevin, whereby they were long 
detained from him. 2. When they were diſtrained 
and impounded in a Liberty that had Return of Writs, 
the Sheriff was driven to make a Warrant to the 
Bailiff thereof ro make Deliverance, which wroughr 


a longer Delay, c. For at Common Law the Sheriff Dittrefles how 
could not enter into the Liberty in that Caſe, And replevied. 


zdly, When the Diſtreſs was taken without a Liberty, 
B 4 bur 


8 5 


In Liberties. 


Vide poſt. 17. 


By Parol. 


Df Replevins by Plant. 


but impounded within. All which Miſchiefs are 
hereby remedied. Vide 2 Int. 139. 

And where the Diſtreis is taken extra Libertates, 
and impounded within, the Sheriff upon Plaint made, 
may prelently enter and make Qeliyerages withour 
any Precepr to the Bailiff of the Liberty. 4 Int. 140. 

Alſo by Virtue of this Statute, The Sheriff may on 
a Plaint made to him (without Writ ) eicher by 
Patrol or by Precept, command his Bailiff to deliver, 
i. e. make a Replevin of the Beaſts, Tc. and may 
take a Plaint out of the County- Court, and make 
a Replevin preſently theteupon (which be ought to 
enter at the next County-Court) For it would be in- 
convenient, and againſt the Scope of the Act, if the 
Plaiotiff ſhould rarry for his Beaſts till tbe Court he 
held, which is only from Month ro Month. I. 139. 


Plaint entered, And for Neceſſity, the Sheriff may take and enter 


Sheriff Deten- 
dant. 


Poſſe Cem' Oc, 


Stat. 1 C2 
P. & M. 


a Plaint before himſelf, and make 07; Meg thereon, 
and after return it into the County-Court, that ſo 
the Cattle may not periſh, 1 Keb. 205. 
And if 2. S. be Sheriff, and a Diſtreſs is taken by 
him, the Writ or Plaint ſhall be in the Common 
Form, viz. Que F. S. cepit, and not que tu ipſe cepiſti. 
And the Chef himſelf ought ro make Deliverance of 
the Beaſts he has diſtrained. | 
Ik the Beafts are impounded in a Caftle or Houſe, 
the Sheriff may break it and make Replevin, and can- 
not return he was reſiſted; for he may take the Poſſe 
Comitatus in ſuch Caſes, 2 Inft. 105, 194. 

So if they are impounded in a Place incloſed, 
which has a Gate open, and as he comes to make 
Replevin, the Party ſtands at the Gate to ſhogt him, 
or he is otherwiſe there oppoſed, he may break the 
Cloſe, and enter in any other Place to make the Re- 
plevin. Vide 2 Rol. Abr. 565. b. 20. HF. 6. 30. 

And for the greater Eaſe in bringing Replevins, it 
is provided by Statute 1 & 2 P. & M c. 12. & 3. That 
the Sheriff ſhall at the firſt County-Day, or within two 
Months after he receives his Patent, depute and pro- 


Four Deputies. Claim in the Shiie- Town, Four Deputies not dwelling 


above twelve Miles from one another, who are to 
make Replevins and Deliverance of Diſtreſſes, in ſuch 
Manner as the Sheriff bimſelf ought to go, And the 

*  dheriff 


* 


aw wu - 0 to __14. c] > << + _- 
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Sheriff may bald Plea theceuf, and determine the 
ſame in the Couaty-Court. | 

When any Cattle, &c. are diſtrained for Rent or Method of ſue- 
Damage Feſant, or for any other Cauſe, the Owner ing a Replevin. 
muſt go to the County-Clerk (or to ſome one of the 
O-Paties appointed by the Sheriff according to the 

tatute of P. & M. for the granting of Replevins) to 
have a Precept in Replevin, to re-take the Goods or 
Cattle ſo diſtrained. The Form of which Precept, Precept. 
with an Boar of a Plaint in ſuch Replevin, and tbe 
Bond or Security uſually given therein, vide Com- 
peat Shersff, 76, 77. 

For when ſuch a Replevin is granted, there ougbt 
to be a Bond taken of him to whom it is granted, or Bond. 
of ſome other for him, with one or more Sureries, 

That he will proſecute the Replevio, as in the Con- 
ditign. ibid. 77. Vide poſt. 14. 

AN the Sheriff in ſuch Ca les may iflue his Precept Day to appear, 
to bis Bailiff, to replevy the Cattle immediately, and Cc. 
thereupon he is co give a Day unto both Parties, un- 
til the next County- Court; at which Day the Plain- Eſſoin. 
tiff in the Replevin may be eſſoined, if his Plaint be 
entered. But if the Plaintiff makes Default, then the 
Defendant may demand Judgment of the Nonſuit, Nonſuit. 
and have a Return of the Diſtreſs: And that the Plaio- 
tiff and his Pledges ſhall be in Miſericordi a. 

But the Defendant is not to be effoined ar the firſt 
Day ſo given, for if he make Default, the Diſtreſs Default. 
ſhall be at the ſame Court awarded to the laintiff. 

But if both Plaintiff and Defendant appear on the 

firſt Day, either by Attorney or in Perſon, then the 

Plaintiff ought to put in his Declaration, whereto the Declaration, 
Deſendant is to plead by Avowry or otherwiſe, at 

the 1 Court after. 6 Y 

And if the Goods or Cattle, Sc. are not taken or 44 ; 
delivered upon the firſt Precept, then the Plaintiff © hen, 
may have an alias Precept in Replevin, being the 
ſame as the former in the beginning: But after Mando, 
ſay, cut alias vobis mandavi, quod vos ſive aliquis ve- 
ftrum ſine Dilatione eidem W. B. rep'egiari & delibe= 
rari facias Bovem ſuum, &c. que |. C cepit & injuſte 
detinet ut dicitur, vel Caiſam mihi ſignifices vel unus Vi ' Calan 
veſtrum ſignificet quare mandatum meum, vobis inde prius ſignifices. 

direct 


— 


Pluries Reple- 


Aries quoties. 
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Df Replevins by Plaint. 
direct exequi noluiſtis vel mon potuiſtis Et quod ponas 
ſeu, &c. as in the firſt. ; 

And if they are not taken upon the Alias Replevin, 
nor lufficient Cauſe ſhewn why they were not, then 
the Plaintiff, viz. the Owner of the Cattle, may bave 
a Pluries Replevin, vel Cauſam mihi ſignif. &c. ut ſupra. 
Wich Pluries muſt be verbatim, as the alias was, on- 
ly tor /icut alias, ſay ficut Pluries, And tis ſaid, That 
after this may follow a Toties quoties Replevin, in the 
ſame manner mutatis mutandis. But this I think is 
ſeldom uied, 

Note, the Sheriff may by Parol, command his 
Bailiff to replevy Cattle diftrained, and ſuch Precept 
by Parol is as well as by Warrant in writing. Vide 
16 H. 7. 14. F. N. B. 69. E. 

Note alſo, That theſe Replevins by Plaint may be re- 
moved out of the County - Court into B. R or C. B. by 
Writ o Recordare, either by the Plaintiff or Detendant, 
but the Defendant muſt ſhew the Cauſe of ſuch Remo- 
val in the end of the Wrir. Vide 2 Inſt. 339. See alſo a 
Replevin by Plaint removed by Certzorari from Lond. 
2 Lily 290. Vide poſt. 15, 17,18. 

But if the Bailiffs upon any of the ſaid Replevins, iſſued 
ut ſupra, return at the next County-Court, Quod averia 
elongata ſunt ad loca nobis ipnota ita quod averia illa 
præfat W. B. non potuimus nec aliquis naſtrum potuit 
deliberare; or any other Return, whereby it appears 
they could not deliver the Cattle, &c. for ſome De- 
fault of the Diſtrainer: The Sheriff ought to make 
Enquiry if that Matter be true which is fo returned, 
and if it be found true, then the ſaid Plaintiff may 
have a Precept in Mitbernam, to take the proper 
Cattle of the Party diſtraining, to the Value of thoſe 
ſo diſtrained by him. Which Precept in Mithernam, 
is in this Form, viz. 


precept in War' il. A B. miles, c. omnibus & ſingulis Balivis 


meis, Oc. ſalutem, Quia W. B. venit co- 

ram me © invenit mibi ſufficientem ſecuritatem tam de 
clamore ſuo proſequends quam de averiis ſuis Retorn ſi Re- 
torn' inde adjudicet” Ic. Ideo ex parte Domini Regis, (or, 
virtute Offcii mes) vobis & cuilibet veſtrum pluries vobis 
mandavi quod vos ſeu aliquis veſtrum Replegiari & deli- 
: berari 


pred J. C. ita que 
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berari fac. prefat W. B. Bovem ſuum Ge. que J. C. 
cepit & imuſte detinet (ut dicitur) Et vos ſuper 
diverſa mea Precepta pro Repleg. fieri vobis directa Cer- 
tificetis quod Bovem pred' vel averia, &c. prædict elon- 
gata ſunt ad loca vobis incognit' ita quod viſum ejuſdem 
(vel eorundem) habere non potueritis, Ideo nunc vobss 
& cuilibet veſtrum mando quod vos ſeu aliquis veſtrum 
capiat in Withernam Cat alla ad Valentiam prædicti Bo- 
vis (vel præd averiorum, &c.) de Catallis ipſius J. C. 
Deliberand” præfato W. B. pro Bove præd c. elongat 
acetiam quod pon pro vadios & ſalvos plegios pred” J. C. 
quod fit & compareat apud, &c. as in the Replevin. 


And if the Bailiffs thereon return a Nihil habet, Gc. ——— 
rer ur nod, 
lias Capias 


i. e. That the Party who diftrained bath not any Cat- 


whoſe Cattle are taken, ſhall have an Alias Capias in 
Withernam thus, viz. 


War' ſſ. A B. miles, Sc. omnibus, &c. Salutem Quia 

apud Curiam Comitatus mei tent apud 
Caſtrum M. infra Comitat præd Die Lune, &c, Anno, 
Oc. nabi Retorn' feciſtis quod virtute Præcepti mes vobi⸗ 


{pe dire" veniſtis ad Parcum J. C. ad locum ubi Bos, 
e. 


pred" imparcat & detent fuit {vel fuer.) Et quod 
Bos præd elongat fuit ex parco pred ad loca vobis in* 
cognit per præfat J. C. ita quod Bovem prad non potueritis 
replegi are, Ideo conſiderat eſt per Cur' qd' averia pred 
J. C. capientur in Withernam ad valentiam, &c. Et 
iſta præd averia deliber præfat W. B. ſalvo & ſecure 


cuſtodiri quouſq; pred' W. B. aver præd ſecundum Le- 
gem poteſtis replegiare & ſecundum mandata mea præd. 


Ideo vobis & cuilibet veſtrum conjunflim & diviſim man- 
do, quod capi atis ſen, Sc. aver præd ]. C. in Mitber- 
nam & ea pred' W. B deliberari cauſetis, ſeu, &c. Salvo 
& ſecure cuſtodiri uſq; &c. Et quod diſtringatis, ſen, Oc. 

{ it apud Caſtrum W. ad prox Cur 
Comitatus tent vel * Sc. ad reſpondend. ei dem 
W. B. de placito pred” & Reſponſum bujus mandati mei 
cognitum facietis vel aliquis veſtrum faciet apud prox. 


Cur” Dat ſub ſigillo officis mei, Anno &c. 
And if upon ſuch Alias ir wy in Withernam, the A Pluries Wie 
„the Party diftrained *#ernam. 


a 
Bailiffs alſo retutn a Nihil habet 


may have a Pluries in Mithernam in the ſame Form, 
"  Mutatiz 


tle, Sc. ro be taken in Withernam; then the Party * 
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Et ſic toties quo- Mut at i: mut andi; and after that a Tots es quotzes in the 

3 21 ſame manner as often as a Nihil is returned, and ſo 
ad infinitum ; but has go other Remedy in the County- 
Courc, for this Court cannot award Proceſs of Exi- 
gent, &c, as the King's Bench or Common Pleas may, 
if a Withernam be returned there. Vide F. N. B. 
74. D. © 68. G. 

But Note, If the Sheriff refuſes to award a Mitber- 
nam, ut ſupra; or if be makes a Precept to bis Bailiff 
to take the other's Cattle in Mithernam, and the 
Bailiff will not execute the Proceſs, and if the Party 
diſtrained cannot have Cattle delivered in Mithernam 
in the County-Court for any other Cauſe, in either 
of theſe Caſes, the Party diftrained may have a Spe- 

Writ of Wither- cial Writ of Hithernam out of Chancery, directed to 

—— the Sheriff, commanding bim to make Execution of 
the firſt Judgment. The Form of which Writ ſee in 
F. N. B. 74. B. 

Judgment infra Bur if the Party diftrained, purſues not his Re- 

pro Def. plevin according to the Condition of the Bond given 
ſuprs, or becomes Nonſuit; or if the Right of di- 
ſtraining be found againſt him (i. e. for the Avowant) 
by Verdict of the Jury, then he that took the Diſtreſs, 
ſhall have judgment there, to have the Beaſts fo re- 
plevied, reſtored to him again, which is called a Re- 
torna averiorum. And in Execution thereof ſhall have 
a Writ from above, called De Retorno habendo, which 
reciting the Judgment 5nfra, is in this Form, viz. 


Retorno habendo GFN Dei Gratia, & c. Vicecomiti Warw, ſalu- 
tem Cum J. C. Sc. in Curia Comitatus tui (tent 
apud caſtrum W.] ſummonitus eſſet ad reſpondend” 
B. de Querela ipſius W. Quare præd J. cepit averia 
ipſius W. & e injuſte detinuit & contra vadium & 
gios ſuos ut dicitur idem W. B. poſtea in eadem Curia 
fecit defalt, ita quod tunc conſideratum fuiſſet in eadem 
Curia Quad pred” J. C. iret inde fine Die (Et quod pred' 
W. B. & Plegii ſui de praſeguendb eſſent in Miſericordia) 
& quod J. C. haberet Retarnum prædictornm averior Ideo 
tibi precipimus quod eidem J. C. averia predicta ſme 
Dilatione retornari facias & ea ad querimoniam ipſius 
W. B. non. delibere: ſine Brevi noſtto quod de prefato Fu- 
dicio expreſſam faciat mentionem. Teſte Rege, Oc. 


nd 


S *% thts i oe. ira feat, Ra 
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And if the Cattl ſtored 0 Alias Ri 
ttle are not reſtored thereupon, then wy Rives 


follows a ſicut alias Retorno babend ws 

Georgius, &c. ut ſupra, aud after baberet Retorn pred” 
averior (ay, Per quod tibi præcepimus quod eidem J. C. 
averia præd fine dilatione retornari faceres, &c. to ex- 
preſſam faceret mentionem. Et tu nibil inde feciſti prout 
ex gravi Querela ipſius ]. accepimus, Ideo tibi præcipimus 
ſicut alias tibi præceperimus quod eidem J. C. equum 
pred (vel Bvem præd c.) ſme dilatione retornari fac. 

& eos ad querimoniam ipſius W. non deliberes fine brevi 

noſtro quod de prefato Fudic: expreſſam fac. ment ionem, vel 

cauſam nobis ſienifices quare præceptum noſtrum pr ius inde 7, cauſam ſg- 
tibi direct non es executus ſicut tibi præceptum fuit & nifices. 
qualiter hoc præceptum noſi rum fueris executus Scire faci a: 

Fuſticiariis noftris apud W. in Octavis Ste. Irin. Et ba- 

beas ibi tunc hoc Bre — Teſte, Sc. XA 

And thereupon may follow a Pluries Retorno : 
do, as in — Caſes But I think this is made — R 
of Courſe by the Attorney for the Avowant, 2, e. he 
that took the Diſtreſs, 

But if the Sheriff returns a Nihil upon theſe Writs R gone haben 
ob Retorno habendo, the Party who diſtrained, may 4s wer/. the 
baye the like Retorno habendo' to have the Beaſts of Pledges. 
the Pledges (which were given on the Replevin) de- 
livered to bim, inftead of thoſe which were firſt di- 
ſtrained ; and if upon the Writ againſt the Pledges, 
the Sheriff return alſo Nibsl ; then may the Party have Return'd it 
a Scire Facias againſt the Sheriff quod reddat ei tot ave- and Sci. fa. 
ria or tot Catalla of the Sheriff's own Beaſts, Oc, Sed verſ. theSberiff. 

ugre de hoc, for this ſeems intended of Replevins by 

rit, and not by Plaint. And yet it ſeems reaſon- 
able, for that the Sheriff is bound to rake ſufficient 
Pledges on the Plaint, as well as on a Replevin by 
Wrir. Vide 2 Inft, 340. 

And if on any of the Writs ſupra, the Sheriff will Attachment 
not do Execution, or does not duely perform his 2 the 
Office, an Attachment may be iflued againſt him, Sheriff. 
directed to the Coroners of the County. Vide Reg. 

Orig. 81, or he may — — by the Court, and 
thole Amerciaments returned into the Exchequer. 

And the like Law is, if he does not — — 

or takes inſufficient Pledges, 


4 Now 
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Pledg<+: de Pro- Now touching Pledges it is to be obſerved, Thar 
_—_— in Replevins the Sheriff is to take two forts of Pledges, 
"viz. One by the Common Law, which are Plegii de 
proſequendo, and the other by the Stat. Meſt. 2. c. 2. 
and they are * de Retorno habendo. And if the 
Sheriff return inſufficient Pledges, he ſhall anſwer ac- 
cording to the Star. Feſt, 2. For inſufficient Pledges 
are no Pledges in Law, Vide Co. Lit, 145. l. 2 Iſt. 


Os 

What ſuffici- * had the Pledges muſt not only be ſufficient in 

ent Pledges: Eſtate, viz. capable to anſwer in Value, but likewiſe 
ſufficient in Law, i. e. under no Incapacity thereby. 
Therefore Infants, Feme-Coverts, Perſons outlawed, 
c. are not to be taken as Pledges. 

Not Bodies Alſo, the Pledges or Security muſt be by the Bodies 

Corporate. nor of Natural Perſons, ergo, not of Perſons Politick or 

Pawns, Cc. Bodies Corporate; nor can the Sheriff or his Bailiff 
take a Pawn or a Sum of Money in lieu of Pledges, 
Vide 1 Jones 378. Cro. Car. 446. Compl. Sher. 73. 

If the Sheriff or bis Bailiff rake 100 J. or any other 
Thing, in or for a Pledge De Proſequendo or De Retorno 
habend. this is not good, and an Action lies, Cro. 
Car. ib. Sed Q. Salk. 467. 

When given, And if Pledges de proſequendo, &c, are not found, 
and Judgment is given, the Proceedings are errone- 
ous. 9 Co. Huſſey's Caſe. But theſe Pledges may be 
found either ro the Sheriff, or in Court at any Time 
before Judgment, but not after. Vide Compleat Sheriff, 
74. plus. 

How given at Br at this Day the Practice is, for the Sheriff or 

this Day. the Bailiffs in his Name, to take a Bond both of the 
Pledges and of the Party too, at the Time when the 
Replevin is granted, both for proſecuting the Suit, 

and alſo ro make a Retorn, Cc. according to the 
Condition in Compleat Sheriff. 77. Vide Lut, 687. 

The Sheriff's And the Remedy which the Sheriff has againft the 

Remedy a- Pledges, is ſaid to be a Scire facias, in which they 

gainſt them. ſhall be compelled io plead ſomething in diſcharge of 
the Suit, or to tender the Value of the Beaſts ; but 
ſhall not be admitted to ſay they were not Pledges, 
for this is contrary ro the Return of the Sheriff, 


In 
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In a Replevin by Plaint in London, the Defendant 8 22 | 
found Pledges to make a Return, if a Return ſhould and i gegen, 
be adjudged ; and afterwards, and before any Judg- habende in BR. 
ment, the Record of the Plaint and Pledges, Sc. was 
eturned into B. R by Certiorari, and a Return ad- 
judged in B. R. and on a Sci. fa. againſt the Pledges, 
hey appeared and demurred, and infiſted, That the 
Benefit of Pledges were loft on the Removal by Cer- 
iorari, which is no Original; contra, if by Recordars, 
which is in Nature of an Original, for therein tis 
aid, Eundem diem prefigas partibus, Oc. But twas 
n{wered, That the Writ of Certiorari did certify the 
Record cum omnibus ea tangentibus, &c. and after- 
vards on great Conſideration Judgment was given for 
be Plaintiff. Dorrington verſ. Edwin. M. 36. Car. 2. 

g. R Rot. 277. Vide St. Meſt. 2. c. 2. 2 Sid. 213. Noy. 

Lilly 290, 

And Note, If the Sheriff deliver the Diftreſs to the Nets, 
laintiff in the Replevin without Pledges to return 

„if the taking be adjudged lawful, the Sheriff him- 

elf muſt anſwer the Price thereof. 

But it is alſo to be obſerved, That befides theſe Pledges 
Pledges de proſequendo, Cc. there are other Pledges gage Deliver- 
> be taken by the Sheriff, viz. For gageing Delive- © 

ance, Q. for if one has ſued a Replevin, but has 

vt the Cattle, &c. delivered him thereupon, and be 

dat diſtrained, avows, &c. Then he that fo avows 

pon the Plaintiff's ſetting forth in his pleading, Thar 

he Cattle are not delivered, and praying Pledges, 

all not only avow the Diftreſs, bur gage Deliverance, 

e. give in Sureties that be will deliver the Cattle fo 

trained, F. N. B. 74. D. 

Yer in ſome Caſes. he will not be obliged to gage Not where 
eliverance, or give ſuch Security as where he Propertyclaim- 
aims Property, or where the Cattle died in the cd or Cattle 


e dund, or where the Diftceſs was taken in Right of ag ih > 
y e Crown (nor indeed ought a Replevin to be grant- 3 
f by the Sheriff, where ir appears to him that the 
IT ing is Party, or that the raking was in Right of 
3, Crown) for in theſe Caſes the Sheriff is to ſut- 

aſe, Vide 13 H. 4.13. 3 H. 7. pl. 1. 1 Brownl. 33. 
In 
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Property And if in the County Court, c. the Defendant 
claimed. claims Property in the Thing taken; before ſuch 
Thing can be repl-vied, That Matter muſt ſirſt be 

Sheriff to ſur- decided before the Sheriff at the Suit of the Plaintiff, 

ccaſe. by a Writ called De proprietate probanda, iſſued from 
the Courts above, ere they can proceed in the Reple- 
vin below. 

Proprietate Alſo if any Thing touching Freehold come in Qye- 

probands. ſtion, or Antient D:meſn be pleaded, &c. they can no 
further proceed in the Connry+Court, the Hundred- 
Court, or Court-Baron. Co, Lit. 145. 161. 4 H. 6, 
30. 2 H. 7.6. 

Trial thereon. And if on the ted oe probanda the Iſſue 
is found for the Plaintiff, i. e the Patty diſtrained; 
then the Sheriff is to make Reple vin; but if it be found 


for him that took it, the Sheriff is to ſurceaſe, and 
muſt return the Claim of Property upon the Writ, 
that it may be tried above again, where the Pro- 


perry being again put in Iſſue, it ſhall be finally deter- 
mined. Co. Lit. 148. 

Who ſhall have And Note, None but he who is a Patty to the Re- 

ic. plevin, ſhall have a' Writ de proprietate probanda. Ergo, 
If on a Replevin the Beaſts of a Stranger are delivered 
to the Plaintiff, ſuch Stranger being no Party to the 
Replevin, ſhall not have this Writ, 14 H. 4. 25. Vide 
2 Rol. Abr. 431. F. 

Our of what And this Writ de propr. prob. is iſſued out of B. R 

Court. or C. B. if the Suit were depending there, other wiſe 
out of Chancery. 


Plaintif Non- If after Replevin brought, the Plaintiff makes De- 


ſuit, | fault, and becomes Nonſuit before Declaration, or if 
Retorn' habend. Judgment be given againſt him on Verdi 'formd, &c. 
tben he that diftrained may have a' Reterno babendo, 


without making any Avowry,sg&c. Vide 9 H. 6. 4. b. 


11 H 6. 5. b. 14. b. Bur it the Defendant abates the 
Suit by Plea, he ſhall not have a R#torno habendo 
without making Avowty, 9 H. 6 4. 
Vide 2 Rol. Abr. 433; 434. M. In what Cafes a Re- 
tornd habendo ſhal! be upon an Aybowry; 
Not return. And Note, 15. 344. N. That the Writ de Retorno ba- 
able. hendo is not returnable. . 


\ 


It 
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If the Goods or Cattle fo taken or diſtrained, are Goods, Cc. 
eſloined out of the County, or ſo lecreted, that the ©19ine6. 
Sheriff cannot find them; and this be found by In- 

queſt accordingly, the Party grieved may have a Writ 

of Hithernam directed to the Sheriff, for the taking Writ of . 
of ſo much of the Party's own Cattle or Goods, to vm. 

the Value of thoſe efloined. And it they are put in a 

Caſtle within his own County, the Sheriff may rake 

the Poſſe com. and break into the Caſtle and make Re- 

plevin. Stat. M/:ſt. 1.c. 17, F. N. B. 73. 

Alſo if in a Replevin the Defendant claims Pro- In what Cafcs, 
perty, which on a Writ De Propr. prob. tried in 
the County Court, is fund for the Plaintiff, and the 
Sheriff returns it accordingly ou the Writ ; and allo, 

Thar the Defendant has eſloined the Beaſts, Sc. in 
that Ciſe a Writ of Withernam ſhall iſſue. 30 E. 3. 
30. 2 Rol. Abr. 435. Q. 

Alſo, If the Gpods or Cattle are impounded in a Franchile, 
Franchiſe, the Bailiff thereof by Watrant from the 
Sheriff, may, or if he do not, or will not, the Sheriff 
himſelf muſt, replevy them. And if the Plaint be in 
a Franchiſe, and the Sheritf make his Warrant to the 
Bailiff, who returns that he cannot come at the 
Goods, c. the Sheriff may enquire thereof at the 
next County.Court, and it being found accordingly, 
may ex officio grant his Precept in Narure of a Mi- 
thernam, to take ſo much of the Defendant's Goods, &c. 
in lieu thereof; or the Plaintiff in ſuch Caſe may 
have a Writ of H/ithernam out of Chancery. Dal. 167. 

And Note, As a Replevin by Writ in the County- Removal. 
Court, &c. may be removed into B. R. or C. B. by 
Pone, which ſee ante p. 2. So a Replevin by Plaint g, Reca-dare. 
in any inferior Court, is to be removed by Recordare 3 
yet Vide ſupra, p. 14. a Replevin by Plaint removed 
by Certiorari. 

And if the Plea be depending in any of the King's 
Courts, either at Weſtminſter or in the Country, if 
it be removed either by Pone or Recordare ; though Cauſe of Re 
the Defendant muſt, yet the Plaintiff need not, aſſign moval fhewn . 
the Cauſe of Removal in the Wrir, Bur if the Plea 
depends in auy Court that is not the King's, as in the 
Court of the Hundred or Wapentake, Cc. or in the 
Court of any Lord of a _ Cc. in ſuch Caſes, 

a the 


By Certiorars. 
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the Cauſe of Removal, either by Plaintiff or Defen- 
_ _ be ſhewn in the Writ. Vide Reg. Orig. 84. 
. 83. 6. 

If the Replevin be removed out of the Coumy- 

Court or Court-Baron, by Pone or Recordare into the 

Common Pleas, &c. and afterwards the Plaintiff in the 

Replevin, either before or after Avowry made, be- 

Nonſuit there- comes nonſuit, the Defendant may again diſtrain for 
on. the ſame Cauſe he diſtrained at firſt ; and the Party 
diſtrained ſhall have no Recaption for Damages for 

Second Diſtreſs. ſuch ſecond Diftreſs; and the Reaſon is, becauſe 
Recaption. there is no Plea depending (on which a Recaption is 


ro be grounded). 
Second Delive- Yet in ſuch Caſe he may ſue out a Writ of ſecond 
pen Deliverance, which is to revive the firſt Suit. F. N B. 
72. Dyer 4t. and iſſues upon the former Record; 
Trial. and after this Writ bad, and Iſſue and Trial thereon 


found for the Defendant, or if the Plaintiff be again 
Nonſuit. nonſuited, before Declaration, then there ſhall be 
Retorn. irrepleg. a Returnum irreplegiabile awarded for the Defendant 
by the Court above, | 
Note, a ſecond Deliverance is a Swperſedeas to the R- 
torno habendo, but not to the Writ of Enquiry. Salk. 95. 
And no inferior Court can award a Return irre- 
pleviſable. 

Avowry. And upon ſuch Return. irrepleg. awarded ut fur 
pra, the Defendant may make his Avowry, to the 
Intent to ground a Writ to enquire of the Damages, 
or he may hold the Beaſts, the. taken upon that 
Wrir, as an irrepleviſable Diſtreſs until he be ſatiſ- 
fred. Vide Dyer 41, 42, 59, 280. : 

Defined. An Avowry is a Plea or Juſtification made by the 
Diſtrainer, ſerting forth for what Cauſe he diſtrain- 
ed, and avowing his Right thereto : Yet an Avowry 

its Nature, G. is ſaid to be in Nature of a Declaration, and there- 
fore muſt contain ſufficient Matter, &c, upon which 

| the Avowant may have Judgment to have a Return 

Subſtance. awarded. If therefore it wants Subſtance it will be 
ill, nor will rhe Plaintiff's Pleadings help it; but if it 
wants only Form, or omit ſome Circumftance of 
Time, Place, c. it may be ſupplied by the Plead- 
ing on the orher Side. 


And 
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But ſeeing Avowries ate proper only in Courts of 
ord, and ſeldom or never in Replevins by 
Plaint, I ſhall no further (peak of them in this place, 
bur refer the Reader to their proper Title here- 
aſter. 

See Bro. Tit. Plaine. No. 23. A Plaint in Replevin 
was, Fobannes Capellanus Cantariæ beate M. de D. 
queritur, &c. and becauſe not named by bis Surname, 
the Plaint abated, 27 H. 6. 3. 

And ibid. No. 21. ſaid by Catesby, That a Plaint 
in Replevin ſhall be before bim in full County, and 
not out of Courr, for that the Suitors are the Judges, 
and are to award the Procels thereon, and the Sbcritt 
is only their Miniſter. But Pigot Juſtice contra; tor 
that if the Cattle were taken preſently after the 


County-Court, and the Sheriff could nat thereupon 


receive the Plaint, and make Replevin, it would bz 
very milchievous to tarry till the next County-Court; 
and both he and Brian Cb. Juſt. ſaid, It bad been al- 


ways uſed to make Replevins on Plaint out of Court 
* throughout Eugland, 21 E. 4. 66. 


But by Brian, A Plaint can't be made in a Courts 


| Baron, mſi ſedente Curia. ib. 


And by Piget, A Withernam can't be in the Coun- 


9 ty, but in full Court. ib. 


And Tit. Replevin 28. The Sheriff at any place 


| within his County, on Complaint made to him of the 
taking of the Beaſts, may oy the ſame immedi- 


ately, on Pledges de proſequendo & Ret. babendo found, 
and is not to tarry till the next County-Coutr Day, 
and the Plaintiff ſhall be reſtored preſently 3 and the 


* Sheriff muſt enter this Plaint, but may do it at home 
in his Chamber or Hall; for that by Little ton, a Man 


ſhall not be put to anſwer to any thing except it be 
in Writing, and it would be a miſchief ro the Parry 
to tarry for the Replevin till the County Day. Bur 
the Plaint and Proceedings and Day thereof ſhall be 


entred at the next County-Court, And by Littleton, 


the Sheriff may thereupon make bis Precept to his 
Bailiff to make Deliverance, &c, eitber by Parol or 
in Writing, 9 E. 4. 48 


e 3 la 
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| | Bailift of a In the Caſe of Halet verſ. Burt. Hill. 8 V. 3. in 
| — B R. In Treſpaſs for taking, Cc. the Defendant juſt i- 
7 * out fies that the Place where was a Hundred, and Time 
| ot Court. our of mind had a Court of all Actions, Reple- 
a vins, Oc. grantable in or out of Conrt, and that a 
Replevin was granted ro bim by the Bailiff out of 
Courr, Virtute cujus, &c. It was in this Caſe que- 
tioned, Whether a Hundred Court could prefcribe to 
il hold Plea of Replevins, c. becauſe the County- 
| Court could not hold Plea of em at common Law, 
but were enabled by Statute, which extends not to 
| the Hundred-Court ? And per tot Cur, Suppoſing they 
i may grant em in Court, yet clearly they cannot 
| preſcribe to grant em our of Court. Vide Salkeld's 
Reports. 580, N * 
Nine. Touching Removals of Plaints in Replevia by R- 
cordare, vid. Fitz. Replev. 17. & ante. 1 
| An Action of Treſpaſs quare clauſum fregit,was remo= 
| ) ved from theCounty-Court into CB.by Recordare,where 
4 the Plaintiff counted ad Dampnum 39. and Defen- 
dant demurt d, for that the Court above had not Ju- 
riſdiction of the Cauſe, the Damages laid being under 
40s. Twas urg'd for the Plaintiff, that he had re- 
moy'd the Cauſe by Recordare, becauſe the Defendant 7 
bad pleaded Liberum Tenementum, and ſo not triable 
in the County-Court. And per Cur. It ſhall be in- 
tended that the Action was originally brought in this 
i Court, becauſe the Action is vi © arms; and where 
a Cauſe is remov'd our of the County-Court, the De- 
i claration below ought to be without vi & arms; and 
that a Declaration vi & armis may well be laid in 
this Court under 40. Damages, becauſe the King is 
to have a Fine and a Capias for it. (ſed quere face Þ 
the Stat. of Capiatur Fines) Hill, i W. & M. Lam- 
bert and Thurſton, vid. 1 Lit. 345, 345. and 2 Sid. 
213. 
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Of Replevins, &c. 


Hubert ! bave treated of Replevins by Writ, 
and alſo by Plaint in general, and ſhall now 

prceed more particu'arly to ſhew, 

1. Who may have a Replevin, 

2. Againſt whom. 

3. Of what Things. 

4. In what Courts, 

5. The Proceſs, Pleas and Proceedings. 

6. The Judgments therein. 

7. Of Colts and Damages thereupon. 


1. Who may have a Replevin. 


'Tis a general Rule, That he who has not Property 
in the Thing diftrained, ſhall not have a Replevin, 
9 E. 3. 340. 6 H. 4. 2. 7 H. 4. 18. 11 H. 4. 17. 2 H. 6. 
14. 20 H. 6. 18. 35 H. 6. 22. 39 H. 6. 35. c. 

Therefore a Lord for a Heriot, a Parſon for a proprietor. 
Mortuary, ſhall not have ir before Seizure, for the 
Seizure veſts the Property in ſuch Caſes, and then Seizor, 
they may have a Replevin. 10 H. 4.1. 16 E. 7. 5. 
per Brian. Plomd. 281. 

And he that has not Property, either general, ſpe- 
cial or qualified, ſhall not have it; but he that has 
Cattle by way of Agiſtment, may have a Replevin, 
becauſe he has a ſpecial Property. 3 E. 3. 71. 42 
E. 3. 18. 21 E. 3. 54. Co. Lit. 145. 2 Rol. Abr. 430. C. 

So may he that has Cattle ro manure or compeſter Manuror. 
his Lands. Ibid. 11 H. 4. 17, 29. 2 E. 3. 34, 44. 

So may one that has Goods bailed to him. 21 H. Bai ee. 


gy | 
So the Lord of a Villein, for his Villain's Cattle Lord. 
taken, 42 E. 3. 18. 9 H.6. 26. F. N. B. 69. J. 
But the Lord in that Caſe ſhould not recover Da- 


mages for the Taking, but ooly for the Diſtraining. 
F. N. B. ib. 


So the Succeſſor of an Abbor, Sc. for a taking in gucceſſor. 
Time of the Predeceſſor. 9 H. 6. 25, | 


C3 Alfa 


Agiſtor, 
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Executor. Alſo an Executor or Adminiſtrator ſhall have it de 
Atninittrator. „ni Teſtatoris. Reg. Orig. 81. 5 E. 3. 13, 33. Fitz. 
Repleg 24. 
And an Executor for Goods taken in the Teſtator's 
Life. 6 H. 7. 8. 21 H. 6, 1. Fitz. Executors, 106. 
Avowry 237. 
And when brought of bis own Poſſeſſion, he may 
have it before Probate. Plow. 28 1. Vide Luz. 168. 
1 Fo. 174. 1 Sid. 82. 1 Leon. 205. 
Landlords. If one takes and impounds the Beaſts of my Tenanr, 
and I take them our of the Pound, and put in my own 
Beaſts and gage for them, I may maintain a Replevin 
for my own Beafts. 7 H. 4. 18. | 
And in that Caſe the other: ſhall not avoid it by 
ſaying, He took the Beaſts of my Tenant, 2 Nel. Ab. 


439. D. | 
Jiinder in Re- Husband and Wife ſhall join in a Replevin for a 


I 1 Diſtreſs taken on the Wife's Lands. Fitz. Repleg. 42. 
} Baron and But for Goods of the Wife taken when ſole, the 
x Feme. Husband alone ſhall have it. Bid. 43. F. N. B. 69. 

1 Keb. 671. 


A Replevin brought by Baron and Feme was aba- 
ted, and a Return irrepleviſable awarded, for that a 
Feme can't have property in Goods, &c, with ber Huſ- 
Toinr-Tecants, band, vide Tir, Retwrn de avers, 31. Bro. Replev. 86. 
| ke If the Beaſts of divers ſeveral Men are taken, they 
i cannot join in a Replevin, but each one muſt bave 
1 it ſeverally. Co. Lit, 145, 146. | 
| Vet Joint»Tenants or Tenants in Common {hall 
4 Join in Replevin, 11 H. 6. 31. 
| But if two others join, the Writ ſhall abate, Bid. 
1 3 H 4. 16. 21 E. 4. 23. 4 
4 Hcir. See a Replevin brought by the Heir of the Feme, 
| as Heir of Baron and Feme, 1 Keb, 392. 
Infant. 2 An Infant may bring Replevin. Vide Show. 169, 


| 
I 70. 
| MWeſne. If the Lord diſtrain the Tenant, the Meſne may 
1 diſcharge the Tenant, and put his own Cattle in the 
i ; Pound in lieu of the Tenants, and thereupon bring a 
. Repl-vin. 13 E. 4. 6. 34 H. 6. 47. 
So Note, a Replevin may be brought by a Perſon 
whoſe Cattle were not, and of ſuch Cattle which were 
never, taken or diſtrain'd, V:de Bro, Replev, 42, 54- 
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See Bre. Riots 2. that the Sheriff or bis Bailiff may 
— Replevin, by aſſembling 300 or more Pet- 


2, Arainſt whom, | 
A Replevin lies not againſt the King, nor where he Not the King, 

is Party, nor where Taking was in his Right. uor Baller. 
3 H. 7. 1. 


It lies not againſt him that hath Goods delivered to 
gy > Lib. In, 569, B, 
ut it lies againſt the Lord that diftrains wrong- But Lord. 


the 


fully. though the Goods come again to the Owner. 


F. N. B. 69, H. 
And againſt any other that takes or diſtrains Goods 


* or Catile wrongfully, 


So it lies againtt the Sheriff, and the Writ in that Sheriff. 
Caſe ſhall be in the Common Form. Vide ante. 

It 4. rakes Beaſts by Command of B. it may be Eledion of 
brought againſt both. 2 Rol. Abr. 431. E. * 


Or elle it may be againſt the Commander only, 
as well as Trefpals Ibid, 


So if a Diftre(s be in one County, and impounded Places. 
in another, Replevin lies in either. F. N. B. 69. F. | 
And if a Treſpaſſor rakes Beaſts, either Treſpaſs Kcions. 


7 or Replevia lies againſt him. 2 Rol. Abr. 430. D. 2. 


It may be againſt the Heir of a Feme, though fleir. 
charged therein as Heir of Baron and Feme. 1 Kb. m 0 
392. | 

See a Replevin againſt the Husband, and an Avow- 
ry by Baron and Feme, 2 Xeb. 712: 

Againſt the Bailiff of Baron and Feme, he muſt Bailiff. 
aver ber Loſs in his Ayowry. 3 Keb. 151. 

It lies not againſt the Bailiff (or other) for Goods 
taken on a ſecoad Diſtreſs. 1 Keb. 113. 

A Replevin is triable by either Plaintiff or Defen- 


2 dant without Proyiſa. 2 Kc 752. 


3. Of what Things, 
It lies of ſuch Things wherein a Man has any kind Property. 
of Property, viz, 
C 4 | Of 


24 
General. 
Qualified. 


berg natnre. 


Hawk, 
Ferret, Cc. 


Special. 


Live Cattle. 


With their 
Young. 


foods and 
Charles. 


Corn, Cc. 


A. 


Wacd, Trees, 


Cc. 


Joods taken 


beyond Sea. 
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Of Things wherein a Man bas only a qualified 
and no abſolute Property. 

As of Things feræ Nature if made rame, for the 
Property only continues while they continue tame, 
2 Rel. Abr. 430. 

Therefore it lies of a Hawk reclaimed, ib. or of a 


Ferret. 2 E. 2, F. Avowry. 182. 

So of a Leveret, a Maſtiff or Greyhound. 3b, and 
Diſereſs. 22. 

So of a Hive of Bees. Reg. Orig. 8 1. F. N. B. 68. B. 

So of Things whereof one has only a ſpecial Pro- 
perty or Polleflion. 

As where Goods are pledged or bailed to one ro 
keep. 21 H. 7. 14. 

Or where Cattle are taken that agiſt or manure, 
or compeſter Land. Co. Lit. 145. b. 

So where a Heriot or Mortuary is diſtrained, c. 
after Seizure. Vide ſupra Ne. 2. h 

If one diftrain hg which afterwards have Lambs, 
it lies of both. 18 E. 3. 48. F. N. B. 69. D 

§o of a Cow and Calf not calved, or a Sow and 
Pigs not farrowed when taken. I. Ib, 12 E. 3.45. 

Alſo it lies of 2 Goods or Chattel, as well as of 
live Cattle. Reg. 81, 82, Sc. 4 Co. 54. 

Therefore it lies 1 4 any Houſhold Goods or Imple- 


ments of Trade, &c 

It lies of a Barge. Dyer 117, So of Yarn or Wool, 
Oc. M. 39, 40. El. C. B. Burleyvers Read. | 

So of Corn or Grain in a Waggon or Cart. Lib. 


Intr. 160, 162, 


Sta-. 21. & And by Stat. 2 7 © M. Seſſ. 1. c. 5. any Sheaves 


or Cocks of Corn, c. Vide poſt, of Diſtreſſes. No. 

So it lies of Wood cut, or Trees felled, being 
thereby ſevered from the Land. Reg. Orig. 86. 

And generally whatever is diſtrained may be re- 
plevied. Vide poſt, of Diſtreſſes No. 5, 

But it lies not of Deeds or Charters concerning 
Lands (except in a Box) 1 Brownl. 186. 

Nor of Trees or Wood growing, nor of any Thirg 
annexed to the Freehold, becauſe ſuch Things can- 
not be diſtrained. 

Nor of Goods taken beyond Ses, aſter 
brought i into England. Show. 91. 


But 
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But where Goods are taken in one County, and 
carried into another, it lies in either. 

If one by Deed grant a Rent with Clauſe of Di- 
ſtreſs, and that he ſhall keep the Goods diſtrained, 
againſt all Gages and Pledges, until the Rent be paid; 
yer the Sheriff may replevy the Goods diftrained, for 
it is againſt the Nature of a Diſtreſs to he irreplevible, 
and by ſuch an Invention the Current of Replevins 
would be overthrown, to the prejudice of the Com- 
mon- wealth. Co. Lit. 145. b. 


4. In what Courts. 


Ir lies either in the King's Bench or Common Pleas 3. R & c. B. 
by Writ. Dyer 246. 

It lies alſo in the Cinque Ports by Writ. Reg, Orig. Cinque Porte. 
79. F. N. B. 67. A. 

And in the County-Court by Plaint, per Stat. Couaty Court 
Marlb, c. 21. | | 284 

And there it may be before the Court-Day. Vide 
ante, 14, 19. | ; | 

So in a Court-Baron, by Plainr, but there it ought Court- Baton. 
to be granted Sedente Curia. 21 E. 4. 66. | 

Vet by Cuſtom, it ſeems in a Court-Baron it may 
be made before the Court- Day. 

And by Cuſtom, a Hundred-Court may hold Plea Hundred. 
of Replevins by Plaint. 2 Inſt 139. Court. 

But the Baflif of a Hundred cannot grant Reple- 

Vins out of Court. 2 Salk 580. 

And 'tis there Queried, If a Hundred-Court can 
preſcribe to hold Plea of Replevins ? For the County» 
Court it ſelf could not do it at Common Law, and 
the Statute which enables the County-Court, does nor 
extend to Hundred Courts: And per Cur. Suppoſing 
they may grant em in Court, yet they cannot pre- 
ſcribe to grant them out of Court. Ibid. 

But Note, The Uſage of Northamptonſhire, That Northampron- 
in the Abſence of the Sheriff's Bailiff, &c. the Frank- on. 
pledge .may make Deliverance by Replevin. 2 Inft, "pledge. 
139. 

8 Re ple vin 


3 


— 


Replevin lies by Plaint in London. Vide 2 Lilly, 
290, 
Marſhalſea,neg. A Replevin lies not in the Marſhalſea, 10 Ce, 74, 


75. 

Canterbury. See a Proce dende in Replevin to the Court of Car- 
terbury denied, though no other Remedy could be 
had for the Rent-charge avowed for. 2 Keb. 573. | 


90. 
Hallifax. 4 Quere of the Court at Hallifax. 3 Reb. 330. 


Inferior And that Proceſs on the Stat. 17 Cas. 2. c. 7. is 
void in inferior Courts, 163d. 


5. Of Proceſi, Pleas and Proceedings. 
Touching the Writ in Replevias. Vide ante p. 2 


3. 
A Replevin requires a greater Certainty than Treſ- 
paſs. Yide Hob. 16. : 
Writ, Count, Ver the Writ therein may in ſome Caſes be either 
cc. General or Special, as 2 Rol. Abr. 431. E. 
If I bave Beafts of another to manure my Land, 
and a Stranger takes them, I may have a general 
Writ without ſhewing the Specialty of the Caſe. 42 
E. 3. 18. 11 H. 4. 17, 23: 
Or I may have 4 Special Writ, ſetting forth the 
Special Matter. 11 NM. 4. 17. 
Variance. The Writ in the Deriner, and Count in the Detinuit, | 
a material Variance. Lut, 1150. 
* For on Replevin in the Deines, the Plaintiff re- 
a covers both the Value of the Goods, and Damages 
2 for the taking; but when the Wrir and Count ate in 
Detimit. te Detinnit, tis implied the Plaintiff bas his Goods 
again, and tberefore ſhall recover Damages only for 
the taking. Lat. 1151. Vide F. N. B. 69. Co. Ent. 
610, 
So where the Writ is De averiss, and the Count De 
everiis & catallis, tis ill. 3 Reb. 671. 
Neither the Writ or Declaration need to mention 
the Colour or Value of the Cattle, 1 0. 43. 


But 
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Ul, But the Nature, Kinds and Number ought to be Certainty. 
mentioned. Vide ib. 

74. Vet ſee 1 Leon, 43. where the Plaintiff may vary 
from the Number diſtrained. 

3 Alſo the Declaration ought ro ſhew the Time and Time. 

be Place of Taking, 2 H. 6. 14. Hob, 16. 

73. And if yon do not name the Place where, a# well Yide Cre. Eliz- 


as the Vill, 'tis ill. 1b. 1b.Vide ante. 1 Sid 110. 896. 
5 For the taking at another Time or Place than de- Place. 
6 clared abates it. Cr. El, 896. 35 H. 6. 40. 
And 'tis a good Plea, for the Defendant to ſay he 
took them in another Vill or Place. 2 H. 6. 14. 16 
H 7. 3, 6. N 
vet Miſnomer of the Vill or Place is no Plea in 
Replevin. Ib. 16. h 
though the Declaration aflign no Place, yet Avowry. 
the Defendant in bis Avowry muſt, elſe be can have 
no Return, Hob, 16. Quere. 1 Sid. 10, 20. 1 Loom, 


N i Bits brought by Bil! 
A ration e was il 
der and beld naught on a rrer, becauſe hg 
Deliverance can go in ſuch a Caſe, if the Plainiiff be 

od, nonſuited. 2 Lilly 289. Vide ente. | 
ral If the Count in Replevin is il, and alſo the A vo- Ill Count and 
42 ry. the Plaintiff ſhall have no Return. Show, 99. Sed Ae 
Vide ante p. 4. 5. 

Uncertainty in the Count or Avowry, may be te- 
YE duced to a Certainty by the Sheriff's Inquiry on the 
Kerns habendo, 1 Leon. 193. 3 
The Defendant ſhall not plead Miſnomer of the Miſnomer. 
Place, but may fay he rook it in another Place. 
16 H. 7.5, 7. 2 H. 6. 14. 

Where be pleads Priſel in anter Lien, he muſt Priſel in auter 
make Suggeſtion for a Return. Sal. 94. om: 

— cul infra ſex mos, no Plea therein. 1 8% 82, Non Cul. 
1 Keb. 279. 

Tender of Amends after taking, and before De- Tender, Cc. 
De | livery of the Cattle, is in. 3 Keb. 190. 
Note, the Plaintiff in Replevin cannot difcominue 
ion without leave of the Contr, 1 Loon, 105, 


But 
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j Of Pleas in Replevin. 

| | Four kinds of Note, Pleas in Replevin are generally of four Kinds, 
1 Pleas. viz. either, 1. Pleas in Bar, or 2. In Juſtification, 
A or 3. By way of Conuzance, or 4. By way of Avowry. 
1 1. In Bar. Claim of Property may be pleaded either in Bar 


or Abatement. Salk, 94. 
Property is a good Plea in Bar, and not the general 
Iſſue. 31 H. 6. 12. 26 H. 8. 6. 3 Keb. 219, 
i And where the Defendant pleads Property, he 
| need not make a Suggeſtion pro Retorno habenaa, 
ip Salk. 94- 
| 


10 Vet tis ſaid, Claim of Property cannot be pleaded 

1 | by way of Avowry. 31 H. 6. 12. 

it Lis no Bar to ſay, The Plaintiff is poſſeſſed of the 
Cattle. F. N. B. 69. H. 

But Non cepit is a good Plea in Bar. F. de 28. 
Lib. Intr. 561, 565. | IFP 2 5 

Bar by non cepit, and what is good Evidence there- 
in, vide 1 Leon. 42. and ſee there Property in a 
Stranger pleaded in Bar, , 

Where one Defendant pleads Non cepit, yet the 
others may make Conuzance or juſtify in his Right. 
I Rol. Abr. 320. K. 

In Replevin of Corn, held a good Bir to ſay, it 
was his Wife's, and that the Plaintiff ſurrendered it 
to her. Q. 30 E. 3. 9. pl. 3. | 

z. lu Juſtiica- When one cannot have the Thing for which he | 
28 diſtrains, he may juſtify but cannot avow, 19 H. 6. 
| 41. per Cr. Sed vide 22 E. 4. 36. b. contra per Callow. 
. If one diſtrain for Services, and the Tenant dye, 
_ in Replevin by the Executors, be ſhall juſtify but not 
i '  avow. F. Executors, 106. | 
For in that Caſe he cannot have a Return for the 
3 ſame Thing. 22 E. 4. 36. 6. | 
b If one diſtrain for Services, he may juſtify or avow 
3 at his Election. 15 E. 4. 29. | 
i For in every Caſe where one may avow, he may 
juſtify, Sed non e contra. 5 B. 4. 6. 
One may juſtify for Rent determined, but cannot 
avow, M. 33. 34. EI. C. B. Goddard's Caſe. 
4 Tenant at Sufferance may juſtify a Diſtteſs for 
x Damage Feſant. 4 H. 7. 3. A 


1 


the Coroners againſt the Sheriff. 


A Plea of Conuzance, is properly a Confeſſion or 3. Conuzance. 
Acknowledgement of taking the Diſtreſs, as Bailiff or 
Servant to another, 8 
See Conuzance pleaded as Bailiff or Servant, for 
Damage Feſanc in the Freebold of bis Lord or 
Maſter, Dyer 280, 365. | 

So for Damage Feſant in Land which his Maſter 
had for Years. Dyer 117. | 

Conuzance as Bailiff ro the Parſon of D. who 
claimed a Rent by Preſcription, and a Diſtreſs held 
good, Lib. Intr. 557. Charge 1. 

How a Defendant in Replevin may juſtify or make 
Conuzance as Bailiff, Vide *Saik. 107, and Lut. Tir, 
Replevin. | , 

There are in general four kinds of Pleas by Avow- 4 Avowries. 
ry, Which ſee in 9 Co. 134, 135, &c. 

But more particulaily ſee the Head of Avowries, poſtea. 

And Note by the Stat. 4 and 5 Anne, © Any Tenant 
or Defendant in any Suit, or any Plaintiff in Reple- 

* vin in any Court cf Record, may with Leave of 
'« the ſame Court, plead as many ſeveral matters 
© thereto, as he ſhall think neceſſary for his Defence. 


Proceſs in Replevin, 


The Proceſs in Replevin is an Alias and pluries Re- Proceſs. 
plevin. Vide ante p. F. N. B. 68. F. G. 
And if theſe are not returned, an Attachment ro Alias, pluries 
Reg. Orig. 81. 4. 
Upon a Return that the Bailiff of a Franchiſe nullum 
dedit Reſponſum, or that he will not make Deliverance, 
there ſhall be a non omi ttas, to the Sheriff. F. N. B. 68, F. Non omittas. 
Or if the Bailiff of a Liberty refuſes ro replevy, 
the Sheriff may do it without a Non Omiteas, per 
Stat, Marlbr. 
See allo ante p. upon what Returns of the Sheriff Withernam. 
a Withernam ſhall be awarded. | 
And that thereupon may iſſue three Capias's and an 
Exigent, Vide 5 E. 4. 18, 
Note, A Withernam is no Writ of Execution, but Ny. 
only a Meſne Proceſs. Vide Reg. Orig. 79. Rm. 475. 
Sal. 582. ; 


4 6, The 


Ok Judgments in Replevin. 


6. The Fudgments therein. 


It is to be obſerved, Thar the uſual Judgments 
in Replevin are either 1. Retorno habendo's, 2. Second 


Deliverance, or 3. Returns irrepleviſable. 
I. Retorno Habendo. 


A Retorno habendo is a judicial Writ, that lies for 
him who has avowed a Diſtre ſs, and proved the ſame 
to be lawfully taken; or where (upoa Removal of 
the Plaint into the Courts above) the Plaintiff 
whoſe Cattle were replevied, makes Default, or does 
not declare, or proſecute his Action, and thereby be- 
comes nonſuir, c. And by this Writ the Sheriff is 
commanded ro make a Rerurn of the Cattle, ro the 
Defendant in the Replevio, i. e. be that firſt diſtrain d 


them, | 
Antient De- The Defendant ſaid, The Place was antient De- 
mean. mean, though the Iſſue be found for bim, he ſhall 
not have Judgment to have a Return. 21 E. 3.7. 
Conuzance. If one make Conuzance as Bailiff, he may bave 
Judgment to have Return. Co. Bur. 59. 
Nonſuit, If the Plaintiff be nonſuit, the Defendant ſhall 


bave Judgment for a Return. 35 H. 6. 47. 22 H. 7. 


92. 
And this, although the Defendant do make no 
Avowry. Avowry. 2 H. 3. 6. Fitz, Retorn, aver. 1. Dyer 280. 
Writ abated, And ſo ir ſeems he way if the Writ is abated. 9 F. 6. 
4. 11 H.6,5. 35 H. 6. 40. 
Count abated. But if the Count abate ot no, when of the Place 
or Taking, yet be ſhall not have Judgmene for a 
Return without an Avowry. 35 H. 6. 40. Bro. Second 
Deliverance, 15. 
ſultifiee. So if one juſtifies for Services, and make no Avow- 
ry, he ſhall not bave a Return although ir be found 
for him. 15 E. 4. 29. 5 E. 4. 5. F. Avowry 47. 
Replevin againſt C. and ©. C. pleads he took them 
nor, O. juſtifies in Right of C. though it be fonnd for 
him be hall nor have a Return. 22 FH. 6. 52. 
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In Second Deliverance he ſhall not have Return Second Deliye- 
without Avowry. F. Retorn. aversor. 1. 2 H. 4. 23. 
Where the Defendant pleads Property in another, Property. 
ts and 'tis fo found, he ſhall have a Return without any 
d Avowry, for the Plaintiff had Deliverance without 
Cauſe. 39 H. 6.35. 
On Removal of a Plaint, it abated for default of Flaiat remo- 
the Surname, and a Return was awarded without ed. 
an Avowry. 7 H. 6. 3. 
or One avows for Rent payable at two Days, one 
ne whereof is not come, the Plaintiff is nonſuited: There 
of IF ſhall be a Return awarded for the one Day come. 39 8 
it H. 6. 35. Q. p. 4. contr. 3. 
et 
— 


2. Of Second Deliverance. 


is 
e A Second Deliverance is a Writ judicial, iſſu ing 
'd upon the former Record, per Star. Weſt. 2. c. 2. di- 
rected to the Sheriff, and lies after a Nonſuit of the 
e- IM Plaintiff, or a Retorno habende awarded ut ſupra for 
all him that diftrained 5 for thereupon the Plaintiff in 
the Replevin way have this Writ, commanding the 
ve Sberiff to replevy the ſame Cattle again, upon Se- 
curity given for a Re-delivery of them, in Caſe the 
Diſtreſs be juſtified, | 
At Common Law one might have been nonſuited Not at Com- 
in Replevin, and yet have bad new Replevins ad in- mon Law. 
nitum. 34 H. 6. 37. 10 H. 7. 29. 19 HH. 8. 12. 
And at this Day, if the Writ abate by Plea or 
onfeſſion, there may be another Replevin. 34 H. 6. 


37. 

But by Wiſt. 2. c. 2. if one be Nonſuited in Re- But by Stat. 
plevin, he ſhall have but a Second Deliverance award Hef. * 
d upon the Rolls of the former Judgment. 21 E. 4. _ at 
6. 2 H. 4. 23. Dyer 41. 2 Inft. , 
Yer if Judgment be given againſt the Plaintiff in Jugdment a. 
Reptevin, either upon a Demurrer or Verdict, there 82iaft him. 
i be no Second Deliverance. 2 H. 4. 23. 
And no ſecond Deliverance ſhall be but in the Qut of what 
ame Court where the Judgment was. Plow. 206. b. 


Yet 
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County- Court. 
Nonſuit. 


After Nari'. 
Agreement. 5 


Variance. 


The firſt Cat- 
tle, 


Baron and 
Feme, 


Ar Comman 
l.aw. 
On liiuce. 


* 
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Yet if he be nonſuited in the County - Court, and 
it be afterwards removed into C. B. the Second De- 
liverance may iſſue out of C. B. F. Repleg. 37. 

And if he be nonſuited in the Second Deliverance, 
he ſhall not have another Writ, F. Retorn. aver. 6, be- 
cauſe (as it ſeems) tis a judicial Writ. 

And if one be nonſuited in Replevin after De- 
claration, the Second Deliverance ought to agree 
with the Count in the Replevin, in the Day, Place 
and Number of Cattle. 3 H. 6. 9. 21 H. 7. 28. Vide 
12 H. 7. 4 49 E. 3. 29. 

Vet ſome Books ſay, it may vary from the Place. 
26 H. 6. pl. 7. F. Repieg. 22. de 131. 

And ſome ſay it may vary from the Day or Num- 
ber of Cattle. Vide 26 H. 8. 6. pl. 27. : 

A Replevin was of a Heifer, and a Second De- 
liverance of a Cow, yet held good. 1bid, , 

And ſo if the Replevin were of a Calf, for it may 
perbaps be a Heifer or a Cow at the Time of the | 
Second Deliverance. Vide N. Lut. 

Upon Nonſuit in Replevin a Return was awarded, 
and thereupo1 a Mithernam and other Cattle taken, | 
yet the Second Deliverance ſhall be of the former 
Cattle, 2 E. 3. 17. F. Avowry, 171.22 H. 7. 92. pl. 7. 
Dyer 59. 

Yet (alii contra) that there ſhould be no Second De- 
liverance, becauſe the Plaintiff had eſtrayed (or eſloin- 
ed) them. 22 H. 7. 92. pl. 7. 

The Husband had Aid of the Wife, and then 
made Default, the Wife cannot join in the Second 
Deliverance. F. Repleg. 23. 


3. Returns irrepleviſable, 


A Returnum irreplegiabile is a judicial Writ directed 
to the Sheriff, for the nal Reftiturion or Return of 
Cattle, as unjuſtly taken by another; and ſo found 
by Verdict, or after a Nonſuit in a Second Delive- 
rance, ut ſupra. b 

At Common Law a Return irrepleviſable was 
either when it was found againſt the Plaiar ff by an 
Idſue joined, 36 H. 6. 8. pl. 24. 4 
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Or if the Defendant did not anſwer to the Avow- - 
ry, there the Cattle were to be irrepleviſable. Lib. 
Intr. 571. a. Sedt. 4. 

- But by Stat. pear zt 2. 4 Remy | pages By Stat. Weſt. 
is to be upon a Nonſuir, viz. in Second Deliverance *; : 
only. 2 H. 4. 23. pl 9. 2 Int. 8 Nn 

Upon a Nonluig in Replevin, it ſhall not be ex- : 
cept the Nonſuit be after a Verdict. 14 H. 7, 6, After Verdict. 
pl. 14. Vide 24 E. 3. 33. ö f 

If the Plaifitiff is nonſuit in Replevin, and after in Or ſecond De- 
a Second Deliverance, there ſhall be a Return itre- liverance. 
pleviſable before Avowry. Dyer 280. | 

If the Plaintiff be Nonſuit when the Jury come jury return, 
again and give their Verdict, yet there ſhall not be 
a Return, irrepieg. 34 fl. 6.5. 14 H. 7. 6. 

If the Plaintiff in Replevin makes Default at the Default. 
Niſi prius, there ſhall be no Return. irrepleg. becauſe 
it is out of the Stat. 3 H. 6. cap. 8. | 

The Plaintiff in Revlevin was nonſuited, and a 
Retorno habendo awarded; the King demiſes; the King's Demiſe,” 
Pledges, being ſummoned, appear not, Quere, If there | 
ſhoald be a Return irrepleviſable ? 1 E. 3. pl. 17. 
1H. 7. pl. 17. W 

Quere, If ir may be after a Return awarded in 
Second Deliyerance ? 2 H. 4. 23. | | 

Or upon a Judgment againſt the Plaintiff upon a Demurrer. 
Demurrer? 2 H. 4. 23. 14 H. 7, 6. Dyer 118. 

Bur- Where there is a Demurrer upon a Plea to the Plea to the 
Writ, and Judgment for the Defendant, there "ſhall Writ, &c. 
be no Return irrepleviſable. 34 H 6. 37. Bro. Re- 

* 6. £ P 

Lare, 2 H. 4. 23- If it ſhall upon an Iſſue tried 
on ſuch a Plea to the Writ ? * 

Ide Defendant in Replevin pleads ta the Writ, 
which was found accordingly by the Jury, and ad- 
Judged there ſhould be a Return irreple viſable. 34 H. 
6. 37- Br. Repl. 6, | of | 

Bur aliter upon a Demurrer on a Plea to the Writ 
or Confeſſion, c. Ib. . | | 3 
If the Plaintiff upon a Second Deliverance, ſuffer Piſcantinu- 
the Plea to be diſcontinucd, there ſhall be a Return ance, 
irrepleviſable. 1232 r 
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7. Of Coſts and Damages in Replevins. 


It is to be obſerved, That at Common Law be- 
fore the Stat. 7. H. 8. c. 4. The Avowant was to de- 
fend bis Right at his own Expence, and was not al- 
lowed any Coſts or Damages, though he diſtrained 
for a very juſt Cauſe, 35 H. 6. pl. 12. 

For which Reaſcn many Perſons would replevy 
their Goods ſo diftrained, and proſecute the ſame 
merely for Vexation, 

Stat. ) H. 8, To remedy which Miſchief in Part, that Statute 
c. 4. was made which enacts, © That where Common 
« Recoveries are ſuffered of Manors, Lands, Tene- 
ments and Advowſons, the Recoverors their Heirs and 
« Aſſigns may diſtrain for any Rents, Services or Cu- 
ſtoms due and unpaid ; and make Avowry and juſti- 
Coſts and Da- © fy the ſame, and have like Remedy thereon, as rhe 
— the « Recoverors might have had, though ſuch Recove- 

Vide 2 Rol. . rors were never ſeized thereof, &c. 
412. & And therein every Avowant or Bailiff, in any 
* Replegiari or Second Deliverance, if their Avowry, 
* Conuzance or Juſtification be found for them, or 
* the Plaintiff be otherwiſe barred, ſhall recover his 
Damages and Coſts. Vide 19 H. 8. 11. Plowd. $2. 

Dyer 141. ; 

But becauſe that Act extended to Perſons only 
which held Lands, Ge. by Rent-Services or 
Cuſtoms, where ſuch Recoveries were ſuffered ut 


Stat. 21 H. 8. ſupra. Therefore by Stat. 21 H. 8. c. 19. tis enacted, 


6.19. „ That in any Replegiari or Second Deliverance for 
* any Renu, Cuftoms or Services, or for — 
* Feaſant, if the Avowry, Conuzance or Juſtification 
found for rhe Defendant, or the . Plaintiff be non- 
« ſuir or otherwiſe barred, rhe Defendant ſhall re- 
cover ſuch Coſts and Damages as the Plaintiff 
© ſhould have, had he recovered. So that this Sta- 
: tare extended to Avowries, &c. for any Rents, &c. 
whatſoever, Vide Dyer 118. & 141. | 
Vide Paſch. Eliz. B. R Ret. 291. adjudged that 
this Statute did not extend to an Eſtray. | 


Bur 
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Zut that Statute extending only to Ayowries c. for Stat. 4 Jac. 1. 
Rents, &c.and there being many other Actions within © 


the ſame miſchief. in 4 Fac. 1. another Act was made, 
* in which that of 21 H. 8. c. 15. which gives Coſts 
* to the Defendant in Debr, Treſpaſs on the Caſe, 


„ Detinue and Account, or any other Actions what» 


« ſoever, wherein the Plaintiff or Defendant might 
have 3. 


By reaſon of which laſt general words, it was adjudg d Coſts and not 
in the Caſe of Samnel and Hoder, 2 Cra 520, That the Damages for 
Defendant in Replevin, where he juſtify'd the Taking . Pelen 


for an Amerciament in a Court-Leer, ſhould have bis 
Coſts, (not Damages) tho' ſuch Juſtification is neither 
for Rents, Services or Cuſtoms, nor for any other 
Particulats for which Coſts were given by any of the 
ſaid Statutes of H. 8. and are only implied in the ge- 
neral words of that of Fac. 1, which includes not 
only ſuch Actions wherein Coſts are given by parti- 
cular Statutes, but all other Actions whrrſoever, 

Vet Note, in that very Caſe in 2 Cro. 520. are two 
other Caſes cited to bave been ſo adjudged on the like 
Point. viz. Paſch, 38. El. & Mich. 44 © 45 Eliz, which 
being before the ſaid Stat. 4 Fac. 1. could not be in- 
fluenced thereby. See alſo 1 Brownl. 173. The 
Plaintiff in Replevin on Avowry for Rent, bad his 
Coſts; and his 2d Book of Jud Fol. 240, on 
Property pleaded, Damages and Gofts, * 

And Dyer 280. Quere on Nonſuit in Replevin, and 
after in 2d Deliverance if the Defendant ſhall have 
Damages before Avowry made? Which admits be 
may after. And there is no Queſtion but at this Day 
Damages are to be given to the Defendant in Re. 
_ where-ever the Plaintiff is nonſuited, or 


ue found againſt him, or be be otherwiſe bart | 
on Conuzance, Avowry, or Juſtification either foe 


Rents, Cuſtoms, or Services, and that even by the 
faid Stat. 7 H. 8. c. 4. vide Plowd. 82. Dyer 141. 19 
H. 8. 11. 

And for Damage ſea ſant by the ſaid Stat. 21 H. & 
c. 19. vide Dyer, 118, 141. 


See alſo the Cafe of Winnard and Foſter, Sc. in Colts for both 
24 Lurw. Replevin for taking a Com and a Stack nuf 


of ; one of the Defendants made Cognizance as 
—w D 2 Bailiff 


5 
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Bailiff of the Sheriff, and the other as bis Servant 


for that one N. D. was poſſeſs d of thoſe Goods, 


againſt whom Y Plaint was levied in tbe County- 
Court, and he rt appearing upon Summons, an At- 
tachment iſſued againſt his Goods, and ſo juſtifies 
the Taking. The Plaintiff replies he was poſſeis d of 
thoſe Goods, and traverſes the Poſſeſſion of N. DO. and 
on Iſſue the Jury found for them as to the Cow, and 
Damages and Colts 40 5, and as to the Hay for the 
Plaintiff, and the like Damages and Coſts. 

In Avowries where Part is found pro Quer. and 
Part pro Def. it has been a Query whether the Jury 
can give Damage and Coſts to the Plaintiff; for that 
the Avowant being in nature of a Plaintiff, where 
ſome part of the Iflue is found for bim, it ſhews he 
had a Right to take ſome of the Goods, tho' not all; 
Ergo the Plaintiff in Replevin is not to have Damages 
or Coſts. ; 


2 Rol. Rep.37, But the Caſe in Lutw. ſupra. and that of Denton 


Cro. Fac. 473. 


and Parſons reported in ſeveral Books, ſeem contrary, 
viz. In Replevin the Defendant avowed for 361. Rent; 
the Plaintiff as to 12/1. pleads payment, and to the 
other 24 J. an Agreement and Satisfaction; Part where- 
of, viz, Payment of the 121. was found for the Plain- 


tiff, and for that the Jury gave Damages and Coſts, ® 


and Part found for the Avowant, viz. That there was | 
no ſuch Agreement, and allo Damages and Cofts; | 
ſed vide Cro, Fac. 41 3. aliter. 

And 1. Brownl. 173. is, That in ſuch Caſe the 


' Plaintiff ſhall have Cofts and Damages, and the De- 


fendant a Retorno babendo, and no Coſts or Damages. 
But, ſays he, if the Avowries are ſeveral, I think 


they ſhall recover Coſts and Damages on both ſides, 


In Mich. 15 Fac. 1. Rot. 458. B. R. In Replev. F 


againſt A. and B. the Plaintiff had a Verdict againſt 4. 
and Damages and Coſts, and B. was acquitted of 
the Taking, &c. and Damages and Coſts aſſeſs'd for 
him; judgment was, That the Plaintiff ſhould only 


plaintiff only be_amerced as to B. but that B, ſhould have neither 


amerced, 


* 


94 1 
* 


Damages nor Coſts, becauſe he ought not to bave it 
by Law. | 
In 2 Car. 1. Property of an Heifer, Part of the 
Goods taken, came in Queſtion, and found 8 * 
en- 


Coffs and Damages in Replevin. 


Defendant, and Damages and Coſts z and another 
Idue was found for the Plaintiff, and Damages and 
Coſts alſo afſ:fled for him, and be had Judgment ac- 
cordingly : Bur the Judgment for the Defendant was, 
That he ſhould recover (not- his Damages and Coſts 
aſſeſs d by the Jury for taking the Heifer, but) bis 
Damages occaſiane Premiſſorum to ſuch a Sum, per 
Diſcretionem of the Juſtices at his Requeſt, and in 
that behalf ſuſtain'd, according to the Form of the 
Stat. Quere if meant the Stat. 4 Fac. ſupra, & vid. 
2 Lutw. from fol. 1196, to 1204. 


And Note, it has been held upon the general Rule, 4. 4. 7. c 10. 
(that all Statutes which give Cofts are to be taken — 


37 


* 


ſtrictly) that the Stat. 3. H 7. c. 10. is not to be ex- e Cons to 
rended farther than the Words thereof will bear; Avcwantes on 


and therefore where a Replevin was againſt three De- Error. 


fendants, one whereof an Infant, all appear'd, and 
avow'd by Attorney, and Judgment being againſt the 
Plaintiff, he brings Error for the Infant's appearing by 
Attorney. But becauſe he might bave pleaded this in 
Abatement to the Avowry, and did not, twas held 
well, and Judgment affirm'd ; but the Court would 
give no Coſts to the Avowant for the reaſon ſupra, 
and ſaid rhat ſuch Statutes are a ſort of Penal Laws, 
and the ſaid Stat. 3 H. 7, mentions only Writs of Er- 
ror brought by any Defendant or Tenant, which does 
not extend to Avowants. M. 2 H. & M. BR, vide 
Salk, 205, 


In Replevin the Defendant avow'd as Overſeer of On Nonſuit in 


the Poor for a Diſtreſs for a Poors Rate on 43 El. c.2, 
and at the Trial the Plaintiff was nonfuir, and no 


Replevin, the 
Juries not gi- 
ving Damages 


Damages being found, twas afterwards moy'd for a May be ſup. 


Writ of Inquiry to ſupply this Omiſſion. which was P. 


granted; becauſe here if the Jury had inquir'd, it 


had been as an Inqueſt of Office on whirh no Attaint 


would have lain; and diftinguiſh'd this Caſe from 
1 Sid. 389. of an Avowry for a Rent-charge, accord- 


ing to 17 Car. 2. c. 7, for there the Writ of Inquiry 


was well deny'd ; for by that Star. the ſame Jury are 
to inquire both of the Rent-arrear, and of the valne 
of the Cattle. But the Stat. 43 El, does not tie it 
up to the ſame Jury. Salk, 206. 
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Diſtreſs, 
Its Latent, 


And End, 


Of Diftreſſes. 


Rom whar has been before ſaid it appears, That ja 
Replevin is generally grounded on a Diftreſs ; 
for the Replevin 1s brought to the Intent that the 
Diſtreſs may be reftored to the firſt Poſſeſſor (upon 
Security given, as before is ſhewn) till the Right of 
Diſtraining be made appear by the Diſtrairer u 
bis Avowry, Juſtification or Cognizance as aforeſaid, 
And the End of taking the Diſtreſs is, that the Party 
diſtrain d. who is fuppos'd to wit hold another's Debt 
or Duty, may be forc'd either to ſatisſie the ſame to 
the Party that claims it, or elſe to ſhew in a Courſe of 
Law, viz. by pleading to the Avowry, ſome lawful 
Canſe why be ought not to ſatisfie the ſame. 


Kiuds of Di- A Diſtreſs is ſaid to be of two kinds, viz. 1. a 


ſtreſſes. 
3. Real. 


2. Perſonal. 


Definition, 


Diftreſs Real, and that is, where Land is diſtrein'd 
upon a Grand Cape, or Petit Cape. which are now al- 
moſt diſuſed ; nor do they any way concern the 
Matter we are treating of, and therefore I ſhall not 
now intermeddle therewith, * 

The 2d is a Diftreſs Perſonal, which is that we 
are to ſpeak unto, and which is always made of ſome 
moveable Things either living or dead, and is thus 
defin'd; viz, A Diſtreſs # where one doth take and 


detain the Beaſts, Cattle, or other moveable Things of 


another Man, in ſome Ground or Place, for Debt, Rent, 
or other Duty accrued, ar for ſome Wrong or Damage done, 
altbo the Property belong to 4 Super. 


But where they are a Stranget's Cattle, they ought © 


to be Levant and Couchant upon the Land, or elle are 
not diftrainable for Rent or Seryices, 

And ſeeing the Sheriff on Replevins before him in 
the County-Courr, and all other publick Officers, 
ought to be guided in their Proceedings by the 
Laws of the Realm, I think it neceſſary to ſhew, 


1. Who 


— 
1 j 
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1. Who may diſtrain. 

2. For what Cauſe. 

3. At what Time. 

4. In what Place. 

5, What Things may may be diſtrain'd, 
6. Of covenable and exceflive Diſtreſſes. 
7. How Diſtreſſes are to be uſed, c. 


1. Who may diftrain. 


The Lord of a Manor may diftrain Cattle, Ge, as, _, 
Damage Feſant, where the Tenant puts in more Cat- 
tle in the Common than he ought to do 43 E. 3. 32. 

So for Rent -Service, Cc. Co. Litt. 142. 
The Lord may diſtrain for an Amerciament in 
his Leet. Vide 6 Co. 25. a. 20 H. 7. 66. 

So for a Relief, &. and has no other Remedy; 
but his Executors ſhall have Debt, and cannot di 
ſtrain, 4 Co. 49. 

Alſo the Lord may diſtrain for Forfeitures of In- 
mates. or for Erecting of Cottages, per 31 El. c. 7. 

A Commoner may diſtrain the Cattle of a Stranger, Commoner. 
Damage Feaſant, and he is not oblig'd to ſhew that | 
thereby he loſt his Common. Vid. 9 Co. 112. 15. H. 

7. 2. 33 H. 8. 15. Vide 3 Lev, 104. 

_ at Sufferance may diſtrain Damage Feſagt. Tenant, r. 
4H. 7. 3+ 

So may any Perſon claiming a Rent, &c. by Pre- 

* mike e bei be St of Uſ 

Ceſtuy Uſe before t ar. 27 H. 8. es. g 
could hes ond becauſe he had nothing in ho mW 
Land, 15 F. 7. 2. But fince that Stat. be may. 

And Executors of Tenants for Life may for Rent Executor. 
Arrear, by — H. + c. 37. Vide Lutw. A 

Sheep were deliver'd to a Feme Sole to du Er Ron 
Land ; ſhe marries, and the Husband 2 the Feme. _ 
in Owner to take the Sheep off the Lands, who refu- 
ha les, the Husband may diſtrain them Damage Fea- 

? ſant, 43 E. 3. 32. 


be 4 ſeix'd of 200 Acres of open Moor, fold 50 
Acres thereof to B. each Party ought to a- 
D 4 gainſt 
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3 ot Diltreſles, 
Tenants in gainſt the other; and if the Cattle of one go into 
Common. te Land of the other, they may be diſtrain d, Da- 

mage Feaſant. Dyer. 372. 
Inn-keeper, 'Tis ſaid an Innholder cannot diſtrain for Victuals 
eaten by his Gueſts. Fitz. Diftreſs 19. 


Seizor, Yer he that takes Cattle as Eſtrays, may diſtrain 
them, till paid for their Meat. 44 E. 3. 13. 

Taylor. So it ſeems a Taylor may a Garment, till paid for 
the Making. | 

Bailee. A. Indebted to B. for Tabling, delivers Goods to 


him until he be ſatisfied ; B. may diftraio them until 
he be paid. 46 E 3. 3o. 


Dowee. Tenant in Dower can't diſtrain for Arrearages due 
before the Recovery. 40 E. 5. 22. 

Grantee, One claiming a Rent by Preſcription, may diftrain 
for it, Libr. Intr. 557. Fitz. Charge 1. 

Officers. Surveyors of Highways may diſtraiv for not 


Work ing. Sc. by 18 EL. c. 10. 

Officers may diſtrain for Forfeitutes of Innkeepers, 
Sc. by 1 Fac. 1. c. 9. 43. El. c 2. 
And the like Power is given by divers other Sta- 
tutes. 

And where the Law gives a Diſtreſs for any pub- 
lick Benefit, the Officer that diſtreins may alſo ſell, 
Sc. Salk. 379. | 


2, For what Cauſe, 


For Fines and i It may be oy Fine in a Court-Leet. 11 Co. 45. a. 
Amerciaments 8 Co. 41. 1 Ro. 4b. 665. F. 1 Ro. Rep. 201. 
neon The like” For an 3 I. & 5 E. 3. 
139. 13 E. 3. 303 Cro. Fac 352, 
As for an Amerciament for Breach of a By-Law, &c. 
there. 6 Co. 25. $ Co, 21. 11 Co. 55, 
For a Diſtreſs is incident to Fines or Amerciaments 
in Leets. 5 E. 3. 139. 10 E. 3. 303. 9 H. 7. 2. 12 
H. 7. 33. 8 H. 4.15. 4 E. 3, 95. 5 E. 3. 159. 29 E. g. 
3. 28. 20 H 7 66. 1 Rol, ab. 656. 


For Amerce- 80 for an Amerciament in a Court: Baron, by ſpe- 


ments in Court Cial Preſcription. 16 H. 7, 14. 9 HF. 7. 22, 
Baron. h As one diftrain'd for an Amerciament, for not do- 


ing Suit there, Vide 4 Co. 95. a. Vide I Ven, 105. 


Ok Diſtreſles. 41 
And the Lord may preſcribe to diſtrain for Amer- 


ciaments there. 11 Co. 45. a. ſed vide Dr. & Stud. 
74. and 29 H. 7. 66, contr. vide 1 Brownl. 36 Mo. 185, 


1. 

So it may be for an Amereiament at a Sheriff's Or Sheriffs 
Torn; Oc. if there be a ſpecial Preſcription to Torn. 
amerce and diſtrain. Vide 33 H. 8. 30. Vide 1 Ven. 

105. 2 Keb. 701, 739, 745. 

Aod for an Amerciament in a Sheriff's Torn, he 
may difttein throughout the County. 12 H. 4. 24. 

13 H, 4. 9. F. Avowry 194. 

One cannot diſtrain pro certo Lete without Pre- py certo Lite 
ſctiption, becauſe it is againſt Common Right. 1 1 Co. 
44. vide 6 E, 3. 3. 6 Co. 77. b. 

And the Tythingman that collects it of the Re- 
ſiants, ought to preſcribe to diftrain for it. ibid. and 
6. E. 3. 189. 

For Suit to a Hundred by reaſon of Tenure, a Hundred - Suit. 
Diſtreſs is due of Common Right. 5 E. 3. 152. 9 E. 

3. 356. 

It may be for a Tax ſer by the Inhabltants of a For a Tax ſer. 
Pariſh, Juſtices of Peace, Ce. Dr. & Stud. 74. b 
22 E, 3. 10. 

As for a Poor's Tax, 2 Lutw, 1179. Salk, 206. 

So if ſer by the Juſtices of Peace, if equally laid. 

Cro. Car. 

It may be for Suit at a Mill. 22 HF. 6, 14. F. Suit, c. 
Nat. Br, 122. M. 

So for Rent-Service, and all manner of Services Services. 
certain. Dr. & St. 74. Co. Lit. 96. 

As A. gives Lands to B. to ſerve him, Sc. when 
he ſhall be required, for ſuch Service on Requeſt and 
Refuſal, 4. may diſtrain. 22 H. 6. 33. 

So for Herriot- Service, Dr, & St. 75. Plowd. 96. Herioty 
1 Ro, Abr. 665, E. 5. Co. Lit. 83. 161. b. 

Or he may ſeize at his Election. 18 E. 3. 22, 

6 E. 3. 277. Fitz. Herriot. 2. Cro. El. 32, 590. 

But for Heriot-Cuftom he can only ſeize. Firz.. 
Herriot 75, And Note, a Seizure muſt be only of the 
proper Beaſts of the Tenant, but a Diftreſs may be 
of any Man's, upon the Land. 1 Jones 303. Cro. Car. 


260, Cro. El, 32, 590. except there be a Cuſtom alſo 
jo diſtrain, 


For 
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Toll, 


Rents. 


Arrearages. 
Reliefs, c. 


Copy-ho Id. 
Fines. 


By Cultors, 


Nomine pænæ. 


Ok Diltreiles. 


For Toll one may diſtrain. 11 H. 6. 39. 20 K 9. 1, 


But vide Irin. 28 El. N R Rot. 963. the Vill of 
N. diftrain'd for Toll, and becauſe they alledg'd not 


a ſpecial Title or Preſcription to have it, adjudg'd 
againſt them, vide 11 Co. 44- 1 Rok & 33, 35» 75, 
76. 1 Fo, 132. Lat. 37, 93, 130. 

Where by Cuſtom a Diſtreſs may be taken for 
Repair of Bridges, Churches, &'c. vide 1 And. 71, 
1 Rol. Ab. 666, b. 


A Diſtreſs is incident to a Rent Service of Com- 


mon Right. Co. Lit. 142. 1 Ro. abr. 665, E. 
And any Rent by Preſcription may be diftraiu'd 
for. F. Charge 1. 


So may any Rent by Grant, but not for Rent-Ser- 


vice made Seck by Grant. Co. Lit. 150, 151. 

If one holds of another by Fealty and Rent, who 
takes a Wife and dies, ſhe ſhall have a third patt of the 
Rent, as Rent ſeck, and yet in Favorem Dots ſhe may 
diſtrain for it. Keilw. 104, 126. vid. Co. Lit. 169. b. 

A. grants a Rent Charge to B. in Tail, and that 
if the King's Bailiff diſtrain d, that the Grantee might 
diſtrain, &. 46 E. 3. 18. vide 38 E. 3. 33. 

But on a Leaſe of Tithes rendring Rent, held no 
Diſtreſs ſhould be (of the Tithes) becauſe the Titbes 
are the Thing leaſed. 11 H. 4. 40. 

Tenant in Dower can't diſttain for Arrearages of 
Rent before the Recovery. 40 E. 3. 22. 

Diftreſſes may be for Reliefs, Eſtrays, Pledges, &c, 
Vide ante, No. 1. 

Bur not for a Fine on Alienation of a Copyholder, 
due by Cuſtom, unleſs there be a Cuſtom alſo to di- 
ſtrain for ir. Contra if due by Tenure. 1 Fo. 132, 
3 Bulſt, 323. Lat. 37, 95, 130. 

For when a Duty is rais'd by Cuſtom, a Diftreſs 
for it muft be alſo by Cuſtom, Vide Raym. 204. 
1 Vent. 105. 2 Keb. 701, 739, 745- 

If a Rent-Charge is granted with a Nomive pune, 
and Clauſe of Diſtreſs, and the Year incurs, he 
can't diſtrain for the Nomine pune, for it depends on 
the Rent, Vinch 7. 

Where a Diſtreſs is taken without Cauſe, the 
Owner may reſcue it before impounding, but not 
after. Salk 247. 2 


* And Note by the Stat. 8 Anne c. 17. Whereas Te- Stat. 8. Ane. 
of 'F nants pur anter vie, and Leſſees fur Years, or at Will, 
"ot frequently hold over after their Leaſes or Terms expi- 
8d ted. when no Diſtreſs could by Law be taken, the Land- 
5, lord is thereby impowered to diſtrein after the Expi- 
ration of ſuch Term or Leaſe; provided it be within 
for fix Kalendar Months after, and during ſuch Land» 
71. Whord's Intereſt, and the Tenant's Poſſeſſion. 


Mn 

3. At what Time. 

u'd 

- For Rent-Services one ſhall not diſtrain in the Not in the 
ere ight. 9 Co. 66. Co. Lit. 142. Night. 


Nor for Rent · Charge or Seck, or other Duty, 


ybo xcept Damage Feſant. ib. 

the No Diftreis ought to be on a Sunday, except for Nor Lord's 
may Damage Feaſant. Quere. + "Wſ 

b, After the Term ended, no Diſtreſs can be. 14 Nor aſter the 
that bo Bb. Term. 


Except the Landlord's Title and the Tenant's Poſ- 
effion continue, by Stat. 8 Anne c. 17. 
For if a Leaſe for Years be ended, and the Leſſee 
eeps Poſſeſſion, he may be diſtreined. 22 H 6. 96. we 
Nor can it be during the Term, except made pay- Nor during the 
ble befote the Term ended. Term, 
For if a Leaſe be till Michae/mas for one Year 
endring Rent at Michae/mas, he cannot diſtrain be- 
ore Michaelmas, at which Inſtant the Term is ended. 
Jr. 5 e. 74. 
A. leaſes for Years, and grants the Reverſion to 
. yet if che Cattle of B. come upon the Land, 4 
ay diſtrain during the Term, 10 E. 4. 4. ſed 
uexe. 
The Husband leaſes his Wife's Lands, the Wife 
ies without Iſſue, the Husband cannot diftrain, be- 
ng, auſe the Reverſion goes to her Heir. Dyer 28. 
» beUYH.6, 45 
Is on © There can be no Diſtreſs for Rent where there is 
d Reverfionz as where a Termor grants away 

the Wl! bis Term to another reudring Rent, he can't 
| not iſtrain for it, 3 Lev, 80. Lat, 211. | 1 


Damage Fea- 
ſant. 


Sed Vide Lutw. 
1577, Or. 


Levant and 
Couchant. 


Notice. 


King's Lands. 


His Ten ants. 


County. 


Leer. 


Ok Diſtreſles, 


So if one be ſeiz d or poſleſs'd for Life of a Rent- 
Charge or Service, and Arrearage incur, and then he 
grants over the Rent, he can't diſtrain for the Ar- 
rears, becauſe they are ſever d from the Freehold, 

4 Co. 50 b. Vaugh. 40. 

Diſtreſs for Damage Feaſant may be in the Night, 
9 Co. 66. 11 H. 7. 8. 7 Co. 7. 

And one may diſtrain in Damage Feſant, tho the 
Owner make freſh Purſuit. 7 H. 7. 1, 11 H. 7. 4. 
Io H. 7. az. ; 

And it ſeems Cartle tho eſcaped may be diftrain'd MW 
for Damage Feſant, Fitz. Tit, Avowry 219. Plo. 38, 

A. Enters for a Condition broken, Quere if be may MW 
take the Leſſee's Cattle Damage Feſant. Dyer, 322. 

Formerly one could not diſtrain twice for the ſame 
Cauſe, # ſufficient could be taken at firſt, Mo, 7. Co. 
El. 13. and fo is Lutw. 1536, ſaid to be adjudg'd ; Jed 
quere the Stat. 17 Car. 2. c. 7. vide 1 Ro. abr. 672. 

Where one may diſtrein for Rent-Service by an- 
tient Tenure, or for Rent reſerv'd on a Leaſe for 
Years, or for a Rent-Charge, Sc. before the Cartle 
are Levant and Couchant, wide Lutw. 1577. to 
I 582, N 

And where Notice to the Owner of the Cattle that 
they are on the Land, is requiſite before the Diſtreſs 
made, Ib. 1579, 1580, 


4. In what Place, 


A Diſtreſs cannot be taken on the King's Lands, i.. 
while in his Poſſeſſion. vid. Savil, 125. 5 Co. 92. Vide 
1. Rol. Ab, 670. X IL. 671. & 

But the King may diſtrain in all the Lands of his 
Tenants, tho beld by others, for Rents, Ayowries, 
Fee-Farms, c. 1 Ro. Abr. N 

For an Amerciament in the Torn, the Sheriff may 
diſtrain thro* out the County. vid. a. No. 1. 

So one fined at the Leet, being one of the Dezi 
ners, ſhall be diftrein'd chro' all the Juriſdiction of the 
Leet, tha he be of another Dezin. 11 Co, 45. 
r 

But where one bas a Leet within his Manor, he 
can't diſtrain out of his Manor. 4 E. 3. 26, 


Ok Diſtreſſes. 45 
For one cannot diſtrain out of the Precinct of the Precinct. 

, Court that orders it. 47 E. 3. 11. 

be But be may diſtrain in any Place within the Juriſ. 

Ar dition of the Court, Fitz. Avowry. 194, 225. 

1d. Nor can any be diſtrein d that are out of the Ju- 
risdiction of the Court. Stat. Marl. c. 2. 

bt. But the Sheriff may diſtrain the Goods of any Man, Houſe, Ot. 
at any Place within bis County, in another Man's 

the WHouſe or G1oand, as well as the Owner's. Vide 1 Rol, 

- 4+ Ar. 670. e 

8 And for a Tax by Parliament, a Diſtreſs may be Vill. 

in d juſtified throughout all the Village. 11 H. 7. 18 E 3, 

11. | : 

And one may ſeize a Herriot-Service in any place Any Place. 
here he finds ir, tho not within bis Fee. 6 E. 3. 


208, 7 
Co. So if one diſtreins Cattle, and put em in Pound, 
Jed Hand then takes em out, he may diſtrain, or take em 
72. again in any Place. 24 H. 6. 18. 
an- Yer for Rent or other Thing due for any Lands or Other Lande, 
for I Tenements a Man cannot diſttain but upon the ſame Oc. 
mn and, &c. charged therewith: But if he comes to 
. 


diſtrain, and the Owner ſeeing his Purpoſe drives 
away the Beaſts, or carries out the Goods in bis view, 
be may well purſue, and if he take it preſently on 
ſuch freſh Purſuir, tho' in another's Ground or Houſe 
or in the High-way, the taking is lawful, let who 
ill be the Owner of the Goods, Vide 11 H. 74. 33 
. 52. 34 H. 6. 2 E. 4. 6. Plowd. 38. vide 1 Ro, 
br. 671. 1 Inſt. 161, 2 Inſt. 132. 
So if the Lord diſtrain within his Fee, and the 
enant drives 'em out of his Fee, he may take 'em a- 
pain in any Place. 44 E. 3. 29, 

So where a Bailiff attaches a Horſe which is 
eſcued and carried into another County, he may on 
reſh Suir rake him again in any County. 33 H, 6, 52. 
ff maſ nd 55. 34 H. 6. 18. Plowd. 38. 

If a Man come into a common Inn, his Goods or tans, Cc. 
Zeaſts ſhall not be diſtrained there, for that would 
of theW.e very prejudicial to the publick Good. 3 E. 3. 
Diſtreſs 19. 
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Houſe. 


Glebe, 


Pool. 


River, 


Ok Diltreſſeg. 


Yet Cattle comiug to London for Sale were di- 
ftrain'd in a Clote they were lodg'd in on the Road for 
Rent of the Land, and adjudg'd a good Diſtreſs. 
2 Lut. 1165. 3 Lev. 260. vide 3 Cro. 549, 628, 

But afterwards on a Bill in Chancery it was de- 
creed, the Owner ſhould be repaid the value of his 
Cattle, and all his Charges both in Law and Equity. | 

o Caveat Captor. 

f one put his Catile into Land charged with a 
Rent-· charge. they may be diſtiain'd upon the Land. 
tho neither Levant or Coucbant there; contra if they W- 
eſcape. 15 H. 7. 17. vid. 2 Leon, 7. Vide ante 44. 

Tht Lord may enter the Houſe of his Tenant to 
diftrain, if rhe Door be open, 38 H. 6. 26. 

But if he finds the Houſe faſt with a Bar, Sc. and 
break in to diftrain, it is wrongful. Fitz. Diſtr. 21, | 

The Lord diftrains the Cattle of the Patron within 
his Glebe. vide 33 H. 6. 35. 

A Man can't diſtrain but in the Land, c. lea» 
ſed, except the Leſſee grants it may be taken on 
other Land, &c. 9 H. 6. 9. 

Fiſh in a Pool or Pond can't be diſtrain d. 1 Cys, 
188. 

But Vide Dyer 117. A Diſtreſs for an Annual Sum 
upon the River Thames. 

And ſee and note the Difference where Cattle, Gc. 
are diftreinable or not, when put by the Owner, Cc. 
into any Place, and when they eſcape thither, Lutw, 


1579, 1580, 


5. What Things may be diftrain'd, 


What may not Such Things of which no Replevin lies can't be 
de diſtrein d. diſtrain d, becauſe they can't be known again 3 as 


Money can't be diftrain'd, unleſs it be in a Bag - 


ſealed. 22 E. 4. 50. F. Diftr. 14. 1 Rv. Rep. 59. 
Fiſhes in a Pond can't be diſtrain d, 1 Cro. 188, 


nor Poultry, 2 Inſt. 133, 
Cattle of the Plongh ſhall not, if there be other 


Diſtceſs ſufficient beſides, Dyer 31 2. Co, Lit. 47. 
An 


ot Ditteelles. 


- An Anvil in « Smith's Shop ſhall not. 14 H. 8. 2]. 
r Nor a Mill-ſtone that is ſevered for pricking, 
3. c. ibid. b 
Nor any Tools or Inftruments of a Man's Trade, 

e- Co. Lit. 47. 
is Nor the Books of a Scholar. ibid. 
71. Nor a Man's wearing Apparel. 2 I. 133. 

Nor a Garment or Cloth in a Taylor's or Wea - 
a Nver's Shop. 22 E. 4. 4c. to H. 9. 21. Co. Lit. 47. 
d, Nor Sacks of Corn or Meal in a Mill. Co, Lit. 
ey 29, 47. or in a Market. ibid. : 

Nor Corn growing, nor after it is ground, 18 E. 


3. 4. 
Nor a Horſe in a Smith's Shop, or in a Hoſtry or 
Ian. bid 

Nor while the Rider is on his back, i. e. for Rent. 
rid. Fitz. Reſcous. 14 Cro. El. 552. 

Sed vide contra for Damage Feſant, 1 Vent. 36. 
Sid. 440. Quere. 

Sheaves or Shocks of Corn, Oc. not in a Waggon 
pr Cart can't be diſtrain d, becauſe there can be no 
Return, nor does a Replevin lie of them. 2 H. 4. 

5. 22 E. 4 50. 11 H.7.14. 21 H. 7. 39. 18 E. 
3, 4. ſed vide Stat. 2. V. & M. c. 5. poſt. 

Alſo by the Diftreſs and Carriage there would be 

oſs and Damage by ſhedding, Cc. 1 Rol. Ab. 666. 

Cattle pur into Black- Acre, and ftraying into White- 

lere, for default of Encloſure, can't be diftrain'd. 

Dyer, 365, and 317. 39 E. 3. 3. 

| * no Default was in the Owner of the Cattle. 
10. 

Cattle deliver'd by the Sheriff ro the Tenant in 
Dower for ſeizin of Rent, ſhaſl not be diftrain'd for 
\rrears of Rent of the ſame Lands. 4 E. 3. 22. 

Yarn brought on a Horſe for a Neighbour to 
weigh, can't be diftrain'd, becauſe it was brought 
hither only for a ſpecial intent. M, 39. 40. Eliz. in 
. B. adjudg'd. Vide Cro. El. 596. Salk. 230. 

Nor any thing that is in Cuſtody of the Law, 
hile it ſo continues; as things diftrain'd Damage 
eaſunt, Goods taken in Execution, Oe. 


4 


| « Bar 


47 


48 Ok Diſtrefles. 
v1 Stat. 8. Ame. But by Stat. 8 Anne, Goods, &c. taken in Execu- 
| * tion may be ſeiz d by the Landlord for Rent, if only 
5 « a Year due. And if any Tenant removes his Goods 

clandeſtinely, c. the Landtord may within five 
5 « Days after ſeize, Ge. and ſell, Proviſo, not to 
| * ſeize or take Goods, c. fold bona fide for va- 
| juable Conſideration before Seizure made. 

1 By the Stat. de Diſtrition? Scacarrii, 51 H. 3, 
LY. | none ſhall be diſtraind by the Beaſts that Gaine, | 
4 5. e. Manure his Land, nor by his Sheep, but until 
another Diſtreſs or Chartels ſufficient be found, (except 
| for Damage Feſant,) which extends to all Diſtreſ- 
+4 ſes, as well at the Suit of the King, as of a Subject. 
| 2 Inſt. 133. | x N 
4 But no Diſtreſs can be taken on the King's Land; 
1 while in his Poſſe ſſion. 

Nor cin a covenable Diſtreſs be made of Ar- 
mour or Apparel, or Jewels, ſo long as there are 
others ſufficient. Nor of Sheep, Saddle-Horſes, Beafts 
of the Plough, Poultry, or Fiſh. 2 Inſt. 133. ſed 
Quere. 

j Nor can two Diſtreſſes be taken for one and the 
9 ſame Rent. Cro. El. 13. Mo. 7. 

q Except there were not ſufficient at the time of the 
firſt raking. Vid. Lutw. 1536, 

Yet by the Stat. 17 Car. 2. c. 7, where the Cattle 
&c. diftrein'd are not of the full Value of the Arrears 
for which they are diſtrain d, the Party, bis Execu- 
tors and Adminiſtrators, may diſtrain again. 
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What may be All ſuch things of which a Replevin lies, and: 
diltrcin'd, which may be known again, and reſtor'd to the 1 
Owner entire, and are not Fere Nature, may be diff 
ftrain'd. 1 Ro, Alr. 667. 
As Money in a ſeal'd Bag. 22 E. 4. 30. 1 N. R 59: 
fy So may a Cart or Waggon full of Corn or Graialf x 
\'F Ib. 2 H.4. 15. 2 Inſt, $2. 1 Fo. 197. 2 Mod. 61. pl 
Or a Horle laden with Sheaves, Sc. 22 E. 4. 50. 
And other Goods may be diftrain'd heſides Cattle R 
18 E. 3, 3. | tt 
Alſo if a Horſe be laden with Sheaves, it ger 3. 


the Horſe only, or Sheaves only may be diftrhin' 
for Services. 1 Ro. Ab. 667. 22. 


bt Ditkrenes. 49- 


u- And tho? a Horſe with the Rider on him cant be Horſe ne 
ly diftrain'd for Rent, yet it ſeems he may Rider, &. 
ds Feaſant, and may be lead to the Pound with the. 


ve der on its back. 1 Vent. 36. 1 Sid. 1 | j 79 
to So Horſes, &c. drawing a Cart loaden, may be 
va- ſevered from it, and diſttain d for Rent-Seryice, Ss 


2 O. ' . : 3 
3. Th tho there be a Servant or other Perſon in the 
ine, Cart, 1 Vent. 36. 2 Reb, 529, 595, 631. 
ntil Yet it bas been held otherwiſe for Rent, tho al- 
ept low'd for Damage Feaſant. vide Cra. El. 7, 8. Mar. 91. 
rel And tho formerly one could not diſtrain for Rents 
ect. or Services, any Hay, or looſe Corn in Heaps, cr 
Stacks, or in the Straw, vide F. Avowry. 189. 1 Ro. Stack. 

ands Ab. 667. 15» Sc. Yer now by Stat. 2 V & M. an | 

4 Perſon having any Rent arrear due upon any Leaſe 
Ar- © or Contract, may ſeize (or diftrain) any ves 
are © or Cocks of Corn, or Corn looſe, or in the Straw, 
eau or Hay in any Barn or Granary, or upon any 
Jed © Hovel, Stack or Rick, or otherwiſe, upon the 

„Lands chargd with ſuch Rent, and lock up or 
d the © detain the ſame, where found, as a Diftreſs, till 

* replevy'd. Vid. touching the Act, and that of 
f che © 3 Anne: c. 17. more at large, poſt. 58, 59. 


-attle | bl 
rears 6. Of Exceſſive Diftreſſe, | 
Xecu” LESS Wat Las | 
A Diftreſs of more than the Value could not be Not Exceſſive. 
andi ſaid exceflive for the Expevces of Knigbrs of Par- 
— - liament, becauſe the King was in a manner Party. 
g 


13 H, 4. Fitz, Avowry. 239. 2 Inſt, 107, 167. 
And no Diſtreſs could be ſaid exceflive, that was 
taken for Homage or Fealty, becanſe of the bigh 


R. 59 
Grau Eſteem thereof in Law. 27 Aſs. pl. 51. 28 Aff. 


I, pl. 50. 42 E. 26. 4 Co, 8b. 2 Inſt. 107. 
. 50+ So if one diſtrein four Hoeſes and a- Cart for 2 5. 
Cattle Rent, this is not exceſſive, becauſe of the Entirety, 


e 
they being all fixed to the Cart, 8 H. 4. 13. 20 E. 4. 
3. 2 Vent. 183. 2 Inſt. 107. | 

And fo tis ſaid of a Fold or Flock of Sheep, 7, e. 
where they are entire, and can't well be ſeparated. 


12 
ſtrdin 


*. 


1 Of- Diffreſſts, 13 
Exceſſive, But if 40 ſeveral Weep are taken for 24 or 16 
Oxeo for 94. this is exceſſive, becauſe they are ſeve- 
ral. 41 E. 3. 26. 1 = 

So if 2 Oxen are taken for 4 pair of Gloves, or 
20 Sheep ate taken 10 for one pair, and 10 for 
anotber, this is exceſſive. 29 E. 3. 24 Adjudg'd. 

If the Lord diſtrain a Horſe or an Ox for 1 d. if no 
other Diftreſs were on the Land, it is not exceſſive; 
bur if Sheep or Swine, &c were there at the Time 

of taking, it is an exceſſive Diſtreſs, becauſe he 
might have taken a Beaſt of leſs value. 2 Fu. 157. 
Star. Marlhr. Note, By the Stat. of Marbridge, made 32 H.3. 
S Diſtrifion. c. 4. Diſtreſſes muſt be reaſonable, and not too great. 
Scaccafii. And by the Stat. De Diſtrictione Scaccarii, made 51 
H. 3. If the Lord take an unxea ſonable Diſtreſs, an 
Action lies on that Statue. againſt bim. 
But an Indictmeut of aries, will not li 
againſt him for raking e ee Piäreſt, 
becauſe only a private | 
King and Ledyinþam, 1 d 71, 238. 1 Lev, 299. 
| Ray, 205. 1 Vent. 1% | | 
Notice. If the, Lord diſtrains for Rents oc.. Services, he 
need not give Notice tg the Tenant for, What he di- 
ftrains ; for the Tenant by Intendment of Law knows 
what is in atrear for his Land. 45 E. 3. 9. 

And fo it is where thę Lord diſtrains for an A- 
merciament in a Leet. Ib. 

Far Notice is not neceſſary, where the Matter is 
pre ſum d to be known without it. Salk, 457, _ 

The, Bailiff that diſtrains, ought to give notice in 
whoſe Right it is. See Bro. Diſtreſs, 78. 5 

But. tho a Man diſtrain for one thing, yet when 

be comes into a Coutt of, Record, he may ayaw, for 
another, Bye. Difireh, 62. | 

What and how. Notice ſhalh be given beſore the Di- 
ſtreſs ſold, Vide, the Stat. 2 44 & M infra, 


* 


Ae de Sevens If. the Lagd or. another diſtrain d ſeveral times, 


Diſtreſs. for Rent or. Services whete. none in arrear, the Te- 
nant may by the Common Law have an. 40% de 


Sopent Diſtreſs. F. N. B 158.7. But if he diftrain'd 
for, Homage or Fealty fo, often that the Tenant could 


not manure his Land, yet the Tenant could nat have 
that Action. 4 Co. 8, b. 


ence. See the Caſe of the 


0 This | 


K 


pear the Plaintiff was in no 


Ok Biſtteſtes. 
Tu Action lay at Combe 2! in- with the 
ri was, general, and the Count A Gl ho the 
Judgiient he erein Was n not char the Fj 
recover Sein, for that be had befofe 3 but tht te 
ſhould bold. * Lands ade We DiſtriRtioni. 
8 Co. 30, 4. b. 
And it has been common bold that Ic DiRreſ- 
Jeb can't be taken for one and the 7 555 And 
fo is the Cale of Mull and Sail in Lutw. 5 c. Wallis & 
n Trelpaſs, the Declaration Was for by 15 bis —_ 
Cattle, Sc. ſuch a Day, ,and o61her ' Fe lame 
Day; ; ind a Plea in Bar by Deiniſe of patr Re- | 
ry reſerving Rent, 100 that 20 L was id atreat, 
Sec. and ſo juſtiſies the firſt taking for Mes and the 
later for the reſidue ; and on Demurrer thererd ro, Jadg- 
ment was for the Plaintiff, 185 
Becauſe the ſecond Diltreſs was tibr WT for one 
can t have rwo Oiſtreſſe 0 for one and the ſame Rent, 
and Was his folly he di 5 ot take K ſufficient Diſtreſs 
at firſt. Vide Cre. El. 1 3. . Mo. * 
And the Reporter Goenlel berher the ficontd Di- 
ſtreſs in that Caſe * been juſtifiable, tho! it had been 
leaded, tha 
rels, there was not a ſufficient Diſtreſs on the Land 
demiſed, and thar the firſt, Diſtreſs was bur of ſuch 
a Value, 3 
But with jubmiliion ro that, and ſome other late 
ſudgmeiit, I thick they are ill founded, eſpecially 
nce the Stat. 17 Car. 2. c. 7. which EnaQts, * Thar Stat. 17 Cay, 2. 
* where the Cattle diftrein'd are not of the full Va- cap. 3. 
« lue of the Arrears of Rent, &c. for which they are 


351 


q © diſtrain'd, the Party, his Executors and Admini- 


"* ſtrators may diſtrain again, 
nd "tis admitted in the Caſe of Vaſper and Ed. Death, 
dows, Salk, 248. That where a Diſtreſs dies, the Di- 


trainer may diftrain again. See 3 Cro. 162. +-&rv, 


174. Cro. Car. 148. 2 Inſt. 107. 13 Hl. 4.17. 
But p, Hole C. J. If a Diſtreſs dies in Pound, the 
08 is reviv'd, or pi Diſtreſs 8 oY the AQ of 
od. Aliter where it eſcapes, unleſs it be made ap- Re. 
Default Salk, 248. 


K 2 Nuere, 


t at th e time of taking the firſt Di- 5 


8 22 — — - — 
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Diſtreſs reſcu- 
ed, Cc. 


Coummcuner, 


Quere, Ol a Diſtreſs reſcued, if the Diſtrainer may 


rain again, 


2112 Da. « be made of Goods or Cattle without 


Cauſe, the Owner may reſcue em before they are 
impounded, vide Co, Lit, 47. b. Selk, 247. 

way if a Diftrels taken without Cauſe be impound- 
ed, the Owner can't break the Pound, and take 'em 
our, becauſe they are in Cuſtody of the Law. ib. ib. 
N. Benl. 30, 1 And. 31. f 

Vet if one takes Cattle as Damage Feaſant, with - 
out Cauſe, and puts em in a Pound, and the Owner 
makes freſh Suit, and finds the Door unlock d, he 
may 2 the taking out the Cattle in a Parco 
Fratto. 

Salk, 247: 1 40, 

But where one diſtrains my Cattle without Cauſe, 
yet à Stranger of his own head can't reſcue them 
from him. 39 E. 3. 35. b. F. N. B. 102. E. | 

Yexif onediftreins my Cattle, together with the 


0, Lit. 47, b. F. N. B. ico. Winch, 80, 81. | 


a 


Cattle of F. S. ſans Cauſe, either 7. S. or I may 


juſtifie tbe Reſcue of all the Cattle. 39 E. 3. 35. 5. 
Thorp. vide 1 Rol. Abr. 67 3 


A Commoner may Graz a Stranget's Cattle, 


and .avow ſhewin a Damage to bimſelf, or have an 
Action on the Caſe; if he can alledge any Damage to 
himſelf, as that he could not have his Common in 
tam amplo modo quam debuit. 3 Lev, 104. 

If a Commoner puts his Sheep into the Common, 
and they together with the Sheep of B. who has 10 
Right of Common there, are diſtrain d Damage Feſant, 
and in one Flock chaſed towards the Pound, A may 


top them all, and drive them to a convenient Place 


to ſever his Sheep from the reſt, Cro. Fac. 568, 1 Nl. 


KR 163. and ſaid by Dodr, be might drive all back 
into the Common again till ſevered. But note the 


Pleading therein was, held ill, and therefore Judg · 


ment againſt him. 


If one coming to diſtrain Damage Feſant, ſees the : 
Beaſts in his Soil, but the Ownet on purpoſe o 


prevent it chaſes em out before they are taken, rhe 
Owner of the Soil can't Uiſtrain, or if he do, the 
Ow: er of the Beaſts may tefcue em; for the Beafts 

ought 


Ok Dilrolles. 

onght to to be Damage Feſant at the time of ĩbe Di- 
ſtreſs. Co. Lit. 1666. is 

Where a Diſtreſs taken in the King's High-way for 
Services, Se. may be reſcued, vide Cro. El, 710, and 
Stat. Malbr, c. 15. 2 Inft. 133. 1. And. 71, 72. 

And where Cattle muſt be Levant and Couchant be- 
fore they can be diſtrain d for Rent. vide Lutw. 1577, 
to 1581. | 


And Note, By the Stat. 2 N. & M Sep. 1. cap. 5. Stat. 2. M N 


upon any Pound- breach or Reſcue of Goods or Cai- 
tle diſtrain d for Rent, the Party grieved in a ſpecial 
Action on the Caſe, ſhall recover his treble Damages 


and Coſts. Vide poſt. 

See 5 Mod. 362. and Salk, 248. An Anchor, Sails Goods privi- 
and Cable of a Ship diſtrain d for Toll or Port-Duties. leged. 

and ibid. 250. That Goods deliver'd to a Tradeſman 


o be manufactured, are not diſtrainable for Rent; 
and 249, That Goods deliver'd to a common Carrier 
hat carries 'em for Hire, are privileg'd from a Diftreſs 
bilſt in his Cuſtody. And fo it ſeems of Goods in 
poſſeſſion of a Stage Coach-driver, if the Maſter 


Fakes a Hire for their Carriage, See Salk, Rep. 282. 
49. and 250. | 


But Note, in 5 Mod. 362. Tis ſaid, and not de- 
died, Tho many things are privileged from a Di- 
treſs, as a Horſe on which one rides, a Carrier's 
orſe and Goods, a Horſe at a Smith's Shop, Cloaths 
t a Taylor's Shop, Cc. Becauſe not fit that the 
ent of a Stranger ſhould be paid with ſuch things. 
er this muſt be underſtood where there are nor 


Poods ſufficient beſides to be diſtrain d. For, $i 


mma que requiritur non ex aliis exurgit, nec aran- 


Pbus parcendum eſt. 


7. How a Diſtreſs n; to be uſed, &c, 


He that diftrains any Things that have Life (as Impounding 
Faule, Ge.) ought to par them in a Pound Overt, that in Pound 


the Owner may reſort to feed them 3 for in that Wert. 
ſe the Owner is to keep them at bis Peril: Co. Lit, 
7. b. 2 Inſt, 106, 


E 3 Yea 
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Nuid. 


Goods, 


- 
oP 
# of * 


12 t. Alarbby, 


1. 2. P. & M. 


Of Diſivelies, 


Vet hy Di treiger may, pur Lip 7 Pound TP 
vert or Caſe; but then he ſhall them at his 
Peril, and ode | ops, have any - $ +5 op, for his | 
Irguble or | 

fold made wich Funber 


A Pound _ i 45 
or Stones, 0. luc arpoles ; or the Cloſe o 


him that Gi reins of a Strarger with his Conſens, 
A Pound Covert or Cloſe, is when Goods, Oc. are 
impounded in a Houſe, Oc. V/zde Co. Lit. 47. 
And it a, Man diltreioy dead Gogds, as Vtegſils of 
a Houſe, og, ſach like, which, may take Damage by 
Wet or Weather, Oc. he ought to impound Bo in a 
Houſe, or other Pound Covert or Cloſe: For if he 
impound em in a Pound * be ſhall anſwer for 
. Icidt 
Nete, At Common Law a Man might have driven 


or carried a Diſtreſs whizber be pleas d, which waz | 


very milchievous 3 becauſe if Catel were taken, the 


. Owner was hound to find, em andigire em ka eee 
if, impounded. in Pound; Oyert; L. yet (bring ofa 
into another County). by Intendment, of. 


could not. tell where they EP and whether live Y 
dead Goods, Ec. he could not tell where to, have a, 
Replevy. 2 Inft. 1c6, 


— 


And thereſote by Stat. Mar/br, cis enacted, That 


« nope ſhall cauſe a Diſtrels,to be driven out of the 
County where taken, on, Paip of Eine apg, Ran- 
6. fame, &c, which Star, was conficaged by, the Star 
of. Meſt minſtex. Vide 2 Inſt. 191. 
And, by 1. & 2, P. & M. c. 12, * Np Dj &rels. hall 
© be driven out of, the. Hundped; Rap 
„ or Lathe where taken; except. to a 


1256 
ung, O Nen 


„within the ſame Shire, not above three. Miles di: 


* ſtant from the Piace where taken; and no Diſtreſs 


** ſhall be impounded, in ſevera}, Plac-s, whezeby the 


«® Owner ſhall be conſtrained to ſue leveral Replevins; 


on Pain; that, every. Perſon. e e. ſhall forteir; to 


* the, Barty. grieved 5 /. and rehle Damages. 

But Note, He thay, will cake, Advantage, af( eicher, 
of, the ſaid; Act. ovgþt, tg, dp. it 1 * Way of, Agtigo 
on the Stature, fo as to entitle the ta a Fine; 
and cannot do it by way of Tr:ſpaſ on on the Cafe, or 

| a 


Di, Difireſts. 


„Oc. and a Driving into a City or, Vill, 


a Plea in Bar 
that is a County of it (elf, tho within the ſame Coun- 


To is a Driving _ the nty. Vide 3 Lev. & 
oY x bats : $90. Gull Fog 101. pts 

1 Sn i f Ter {be 8 joy 

os Offence within the ene , of the 

laſt Act. Vide Ney 52. Dy ay 177. b. we, where 


three Perſons diſtrein æ Flock of Sheep, and 1 y 
impound 'em in , thay ſeveral Pounds, yer zbey ſhall 
forfeit bm one fiv unds, and one treble, Damages; 
as adjudged in Cro, El. 480. Mo. 457 Gotsb.. . and 
Ney 52: But in Ny 62, tis ſaid by Fenner, That if 
the Action be brought againſt | ſeverally, each 
of them ſhall pay five Pound 

And whether the bike 5 be of "live Fhings or 
dead, they cannor be impounded in any Pound either 
Overt or Coverr, above three, Miles from the Place 
of taking, and that within the fame County. Co: 
Lit. 47. 


If one takes a Horſe for a Diſtreſs, and puts ĩt in Horſe ſtrang- 


pound Overt, and the Horſe leaps three times over led. 
the Pound, which is as high as it uled to be; where= 
fore he takes the Horſe and ties him with a Halter io 
a Poſt in the Pound, where he ſtrangles bimſelf, yet 
this will not excuſe the Diſtreiner, but an Action of 
Treſpaſs lies againſt: bim, 27 Af. 64. 

IF one takes a Cow 
her; for tho ſhe be the better for ir, yet be ought 
not io do good to the Owner without his Conſent; 
and if it had periſhed for not Milking, &c. yer the 
Diſtreiner may diſtrein again, and ſo be is at 
no Damage thereby. Vide Cro. Fac, 147, Lev. 96. 


No 119. 1 Ro. Ab. 673, $79. Cro. El. 162, Cra Car. 


148. 2 Leon. 174. 


One diſtrein'd' a Hog Damage-feaſanr, and — Hog eſcaps, 


ie in a Common Pound, from whence it efcap'd, ou 
then brings Treſpaſs againſt the Owner for the Da- 


mage done. Bur Hole, C. J. &c. held it did not lies 


for it was the Plaintiff's Fault to put the Hog in a 
Pound which could not hold him: Alſo it is the Di- 
ffreiner's Found (Vide E. N. B. lo,) who might have 
put him in any other Place, even in a Pound Covert. 


Ia Diſtreſs dies in the Pound, the Action revives; for 


E 4 the 


for a Diſtreſs, he cannot milk Cow dics. 


Cuſtom. 


Hides tann'd. 


Of Diltreſſes. 

the Diſtreſs failed by the AR of God; but tis other- 
wiſe where ir eſcapes, unleſs it be made appear the 
Plaintiff was in no Default; for his Default ought 
not to entitle him io another Action, nor ſubject the 
Defendant to a double Puniſhment for the ſame 
Cauſe, viz. Loſs of his Hog and this Action. Salk, 
Rep. 248, 

lf there be a Cuſtom in a Town, Thar if a Butch- 
er kill any Beaſt there, and ſells tbe Fleſh in the 
Market, he ſhall pay two Pence for every Hide, and 
that the Bailiff may diſtrein the Hide, if denied: 
Admitting the Cuftom good. and that a Hide ſo 
diftrein'd is well taken, yer the Bailiffs cannot tan 
the Hide to prevent its being rotten ; for the Cuſtom 


to diftrein the Hide does not enable them to tan it, 


Turſs burnt. 


Diſtreſs 
. work'd. 


for the Property is quaſi altered thereby, the Marks | 
by which it may be known again being taken away. 
ſo that he cannot have it again, or replevy it in kind. 
Cro. El. 786. Vide 2 Ro. Abr. 562. 
'Tis indeed there ſaid by Popham, That in ſome | 
Caſes a Man may meddle with and uſe a Diftreſs, | 
where it is for the Benefit of the Owner; as if one | 
diſtreins Armour, he may cauſe it to be ſcoured to 
avoid Ruſt; or if raw Cloth, he may cauſe ir be 
fulled, &c. but this ſeems not Law, as is evident 
from the Caſe of the Cow milk'd ſupra. And in | 
1 Vent. 37. is a Caſe cited by Twiſden, where one di- 
ſtrein d a Trunk for Rent, and being informed there 
were Things of Value in it, he cauſed it to be cord- 
ed to prevent Damage; but for this Care, &c. he 
was adjudg'd a Treſpaſſer ab initzo. | 
If Turfs lie on a Common Damagefeaſant ; tho 
for this a Commoner may diſtrein them, yet be can- 
not burn them. 2. Fones 193. 
A Man cannot work a Diſtreſs becauſe he has ng 
Property therein, nor Poſſeſſion in Jure, but only a bare 
Power by Act of Law to rake it as a Pledge, or Se- 
curity, Se. Owen 124. Dyer 280. 8 


Retorn.urrepleg. So if one has the Diſtreſs on a Return irrepleviſar | 


ble, yet he cannot work it; for the Judgment is to re- 
mit it to the Pound, ibidem remanſua', &c, Owen 124. 


Buy | 


- Df Diſtreſkes. —_ -. 
But Cattle taken upon a H/ithernam may be work d Pithernen. 
and uſed; as, if rhey be Cows he may milk them, or 
if Oxen, or Horſes, reaſonably work them ; becauſe 
in that Caſe they are delivered in lieu of the Party's 
own Cattle. Vide Owen 46. 1 Leon, 20, 3 Leon. 
2 236. 

Wbere a Diſtreſs can't be remov d, but muſt be Not emo d. 
ſecured on the Land, or Place where taken, fee the 
Stat. 2 . & M. fs. 1. c. 5. infrag 

If a Lord takes a Diſtreſs for an Amercement in a gal of Diſtret. 
Leet, he may impound or fell it at bis Pleaſure, 8 Co, fes. 
41. 1 Ro. Rep, 76. Ney 17. | 

A Diftreſs taken in a Court-Leet may be fold. Vide 
3 H. 7. 4. So a Diſtreſs taken for a Fine for not 
repairing High-Ways may be ſold, Per Stat. 18 
* C. Jo. | 

here a Statute ſays, That a Penalty ſhall be le- Statutes. 

vy'd by Diſtreſs, a Power to ſell is thereby allo given 
without further Words. 2 70. 25. 6 Mod. 83. 

But tho? the Words in Acts of Parliament (To be 
levied by Diſtreſs) imply a Sale, and give the Officer 
diſtreining a Power to ſell; yet if ſuch Officer ſells 
on Credir, when he might for ready Money, he is 
immediately chargeable ro the Party for whom the 
Diftreſs is raken. 6 Mod. $3. 

A Diſtreſs and Sale for Breach of a By-Law is By-Laws. 
ill, for a Corporation can only diftrein for Breach of 
a By-Law, except there be alſo a Cuſtom to ſell. Cuſtem. 
3 Lev, 281. Co. Lit. 145. 

Alſo, a Diſtreſs is raken but as a Pledge or Secu- 
rity for another Thing due; and by the Common 
Law, the taking did not alter the Property, and 
therefore the Party could not fell it; and ſuch Sta- 
rures as have enabled the Diſtreiner to ſell, &c. do 
1 extend to Diſtreſſes taken for breach of By- 

ws. 

By the (aid Star. 2 V & M. Sep]. 1. c. 5. tis enacted, How Goods, 
* Thar when any Goods or Chartels ſhall be diſtrein- c. are di- 
ed for any Rent reſerved and due upon any De- — — 
* miſe, Leaſe, or Contract whatſoever, and the Te- 2 . & 1. 858 
„ nant or Owner of the Goods fo diſt rein d, ſhall nor 
" within five Days next after ſuch Diſtreſs taken, and 

Notice 
2 


— 
1 ——_—_— 
” 


Notice to be. “ Notice thereof, with. the Cauſe of ſuch taking, 


Hob; 207. 


LE. 11215. ith ae we n the Premiſſes, charged with the 


«Ret diſtreined for, replevy the ſame with ſuffi. 

«' cherit Security to be given to the Sheriff, according 

* t Faw; then after ſuch Diſtreſs, and Notice, as 

« aforeſaid, and Expiration of five Days, the Pesſon 

> © Fffreining mall and may, with the Sheriff, or Un- 
When and © *der-Sheriff of the County, or the Conſtable of the 
how to be © Hundred, Pariſi, or Place, where ſuch : Diſtreſs 
ald. & ſhalt be taken, (and who are thereby commanded 


to be aiding and afliſting therein) cauſe. the Gods 


© and Chattels ſo diftreined ro be appraiſed by two 
After Appraiſe- « (worn Appraiſers (whom ſuch Sheriff, Under- 
ment, Oc. „ Sheriff, or Conſtable, are thereby impower'd to 


« {wear to appraiſe the Came according to the beſt © 
« of theic Underſtanding). and after ſuch Appraiſe- 
« ment made, may lawfully ſell the Goods and 
« Chatrels-ſo. diftrein'd for the beſt Price can be got- 
« ten, towards Satisfaction of the Rent for which 
© they ſtall be diftrein'd, and of the Charges cf | 


<« ſhch Diftreſs, Appraiſement, and Sale, leaving the 


„ Overplus in the Hands of the Sheriff, Under» |: 


<« Sheriff, or Conftable, for the Owner's Ule. 
May diſtrein And, That it may be lawful'for any Perſon: ha- 


Corn in Sbeats, ee ying Rent due upon any ſuch Demiſe, Leaſe, or 


or in the 


Straw, or Hay © Contract, as aforeſaid, to ſeize and ſecure any 


in a Barn, Cc. Steaves, or Cocks of Corn, or Corn looſe, or in 
t the Straw; or Hay lying and being in any Barn or 

«+ Granary, or upon any Hovel, Stack; or Rick, or 

„ otherwiſe upon any part of the Land charged with 


« ſich Diſtreſs ; and to lock and detain the ſame in | 
the Place wbete the ſame ſhall be found, for or in 


© the. Name of a Diftrels, until the ſame ſhall be 


And iock it up, **' replevyed upon ſuch Security as aforeſaid : Yet ſo 
©. til re- « as ſuch Corn, Grain, or Hay, ſo diſtrein d, aa 


plevy'd or 


"10. « aforeſaid, be not removed by. the Perſons diftrein- © 
ing, to the Damage of the Owner thereof, out of 
the Place where the ſame ſhall be found and ſeized. 
but be kept there as impounded until replevy'd, ' 


** or. {old in default of Repleyying within the time 
* afgrefaid, 


feſt at the chief Manfidn-Houſe, or other moſt no- 


x « And 


ED 
* 


— 


Of Dare. 
* And, —1 Gan ea any Fuund-hreach of * 


« of Gopds 
wn - 1 Perſon . A En bave a = Nh hom 


6 the. Gale —— 8 Warp, bes in — ee 3 
4 — Eber or 009% 489 in any 1 Reſcous and Colt. 


* Pouad- breach, Fon 1 cakes of them, op aganſt 
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Action tor 2 
, Found- breach. 


10 4 gens of the Goods diflacia d in 
« aye he COPE be gheevarts und to come oo, his 
* e or Po 


«, Provige 4 10 bat is Calp an U Diftrgſs vad The Ren mult 
© Fale as aforeſaid, ſhall be mage by Virtue on Cop be due 
„bout of His Ach for Rent proceeded, to he in Ar- 

d rear and due, whereas in Liub go Rent is age 
* or due to the Perſon diſtreining, or to him, or 
„them, or thoſe in whoſe Name or Names, or 
* Right {uch Diſtreſs ſhall be taken as aforeſaid : 

„ Thar then the Owner of ſuch Goods and Charrels penalty if not. 
« giftreined and ſold as aforeſaid, his Executors and 
« Admintftrarors, ſhall and may, by Action of Treſ- 

« pals, or on the Caſe, to be brought againſt the Per- 
„ ſon or Perſons ſo diſtreining, any or either of 
them, his or their Executors or Adminiſtrators, 

* recover the double Value of the Goods ditrein'd 
* and ſold, rogether with full Coſts of Suir. 


And Note, by the Stat. 8. Annæ c. 17. no Goods Sit. 3. Ame. 
or Chattels taken in Execution, are to be remov'd © “ 
&* from the Place where taken, before the Landlord be 
* paid bis Renr, if only one Year due. 

And if any Tenant remove his Goods, Sc. clan- 
© deſtinely, Sc. the Landlord may within five Days 
«ſeize and ſell the ſame for Rent arrear. 

provi ſo not to ſeize or take Goods fold bona fide, 
for a valuable Conſideration before ſuch Seizure 
made. 

* And Goods ſeized or diſtrein'd by virtue of this 
Act are made liable-ro Sales, and the Money to be 
** diſtributed as the Act 2 K & M. (ſupra ) directs, 

And where Tenants pur auter vie, or Leſſees for \ 
Years, or at Will hold over, after their Leaſes cr 
Terms expired the Landlord may my after ſuch 

+ - + © Expiration, 


3s 
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« Expiration, 'if within fix Kalendar Months, and du- 
1 ring the Landlord's Intereſt, and theTenant's Pofſeſ. 


© © Nothing in this Act to prejudice the Right of the 


Crown, in levying, recovering, or ſeizing of Debrs, 


See the ſeveral Statutes relating to Diſtreſſes, viz. 
De Diftriftione Scaccarii 51 H. 3. Marlbridge 52 H. 3. 
c. 1,2, 3, 4, © 15. Weſt. 1. 3 Ed. 1. c.16. 17. Wet. 
3. 13 Ed. 1. c. 36, 37. Articuls Cleri. 9 Ed, 2. c. 9, 
1, G2. P. & M. c. 12, And the ſaid Statutes 2 
MES * 8 Amec. 17. 

alſo t tutes relating to Avowries poſte 
at that End of that Title. . 


as at 1 2 4 
— — —— HK 


ww = 
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AN Avowry (as before is thewn) i is et ond 0 Definition, 

a Diſtreſs for Rent, or other Cauſe, and the 18 
Owner ſues a Replevin; then he who took the Di- 

ſtreſs muſt juſtify and avow the raking, or ſhew Caiſe - 

why he took it; as where he took it in his own Right 

be muſt ſhew ir, and avow the taking; and where he 

took it in Right of another, be mutt then make Co- 

nuzance as Bailiff, &cc. 

In Replevin the Defendant may avow or jaſtifie at 
bis Election; but if be juſtify, be ſhall-not bave a Re- 
turn, as he ſhall where be avows. 3 Leo! 204, 203. 

See before in Pleas to Replevins, Page 28, 29- the Difference, 
Difference between Pleas in Bar, and making Conu- 
zance, and Juſtifications, and Avowries. 

An Avowry is in the Nature of 'a Count or Decla- Nature, 
ration, and therefore ought to contain foſßeient and x 
certain Mitter, whereupon there may de Judgment Matter. 
to have a Return. 2 Co. 25. a. 

But it the Avowry, or any Declaratton ov Repli- 


cation, wants only Form, or omirs Circumſtances of Form. 


Time, Place, Oc. there the Plea of the other Party 
may ſalve ſuch Imperfections, bur cannot ſupply Mar- Subſtance; 
ter of Subſtance. 16. vide ante. 

That an Avowry requires certainty, Ge. . Vide Hut. Certaing, 


4. 1 Vent, 99. Hob. 176. Cro. Fac. 160, 162,Cro. Car. 


260. 1 Fo, 300. Kelw. 79. 2 Fo, 138. * 50. 
Winch 31, 32. Vide 1 Danv. 510. 

Allo the Defendant in Replevin need not aver bis Ayermeat 
Avowry with an hoc paratus eft Verificare 3 becauſe the 
Defendant in his Avowry is the Actor, far therein be 


7 ſhews his Matter (or complaint of Wrong done) which 
is a Count, and prays to have a Return; and there- 

fore as Plaintiff he hall not aver his Avowry no 

more than the Plaintiff ſhall aver his Count. Plow. 


342, 1 63. 
. | Alle 
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Seifin alledg d. Alſo an Avowant ſhall not be driven to alledge 


St. 32. H. 8. 


Rents. 


Raad the/\ReverGon, gives him. a ſuffcient Privicy. | 


Relief. 


Fxecubors. 


Seifin within the Time of the Stat. of Limitations, 

(viz. 32 H. 8. c. 2.) But that muſt be ſhewn on 

the other fide, Sed Quere.) 8 Co, 65. ; 
In an Avowry - Foe —— be alledg d 


within fifty Years, before the making of the Avow- 


iy or e 22 H. EH. 


Avowry upop a Tenure of 14 * and Sir 
t enure, but 


of Court, che. Plaintiff confeſſes 


ſays; That neither the Avowant nor his Anceſtors 
were ſeiſed of the Services, or any of rhem, within 
fifty - Years 5 7 is not good, ecauſe Homage, 
Fealtys Cc. and ſuch caſual Services may not hap- 
pen in fifty Years, and ſo out of the Stat. 32 H. 8. 


c. 2. of Ligaitatzons. 3 


. 19299 21. . 7, . 
And Note, Seiſm the vices b ihe Hands of 
Tenant at Will ſhall not bind the Tenant, 8 H. 6, 


* 1 
. Jet 


deen by the Hinds of Lellee for Years. 2 H. 6. 
2 5 


But where. a Man makes 4 Gift in Tail, rendring 


Rent;he may avpw. without Seiſin, becauſe the Deed, 


8 H. 6. 18, eie 

An Avowry was fot a Relief upon the Tenure of 
Fealty, Rent, and Suit of Court, and good without 
mention di the Relief, becauſe it is parcel: of the 


Tenre de Commumi jute, and a Flower of it, and if 


ſeparated from it muſt be ſhewn on the other fide. 


3 Led. 45. 50 1% anne ? HR. tr! 
If Ezecmors by 32 H. 8. c. 37. avow for Arrears | 
of Rent in Fee accrned to the Teſtator, they muſt | 


ſhew that the Land continues in the Seiſin of the 


Tenant, who ought ro, have paid it, or in the 
Hands of fome other. who claims by or from him, 
actording ta the ſaid Stat. Cro. El. 547, See Co, Lit, + 


102. b. Y 


Arid Note, an Avowry is not good in the Right of | 
one Executor where there is another Executor not 


named. 12 R 2; Fitz. Avowry 88, 1 Ro. Ab, 
319. b. 9 | 


One 


Ok Nuten. . 
One Tenant in Conmttoff can't avow che ta e Tenants in 
the Cattle of a Stranger, Damage feafant, cb Comenon 
making himſelf Baitiff or Setvant to his Companidn. 
41094 22 they thay foil Beb61de R & & 
And tho they may join in Debt for Regt; c: yet 
they * M but duft make THO 4. 1 
vowries. Lit, Sec. 317. Vide Sal 390. 1, Rel. Abr. 
320. 1 Jo. 353, Cro. El, 530. PO BE Rs ts 
One avow'd for Damage feafant ' in bis Common, Damage fea- 
bur alledged no Damage to bimfelf, this is gaught; Hat. 
becauſe he can't diſtrein 4 Strangers Cattle * . 
a particular Damage. 3 Lev. 104. Vide Bro. Cn Strangers. 
mon 35. 15 F. 7. 13. 24 K. 3. 43. 1 Ro. A. 326, 
12, 13. G 405. 5. a 5ew, 7: Fray: Kn 


In Avowry the Defendant ſays, That the i hi Property. 
„In 


„ „e 
+ ®% 
* 
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f Mis in a Stranger, abſque hoc that they were rhe PI l- 
5, kiff s; this is good either in Bar = OG 3 
the Defendant need nor avow for the Retüfh Ff che“ 
6. oods ; for they not being the Plaintiff's, the As 
ant is to have a Return withaut it. Cro, 74. 319. 2. 
| ev. 92, + # —_ 1 
d, In Treſpaſs the Defendant juſtified under tre}, ag 
ſentment 5 a Court-Leer, without a Warra iets. 


. n 

be Steward; this is naught. * But in at Nabe Revleyi 
of [Bailiff ro the Lord, there need nor be alledged A Cc. * 
Jut arram or Precept from the Sreward,” For in Tack 
he paß tis ſufficient to juſtiſſe ile Officer, ro ſhew' there 


as ſuch a Preſentment and Amercement, becauſe that 
action tries the Authority anly 5, but in Replepin the 
air is not ſo much for. Damages as to try N t, 
And therein tis not ſufficient to fer our an Autharity,* 
Put muſt make out a Right. Show. $1, 62. Saſk 40%, 
WW 155% 1 TOTES (42. 


the 109. # "th e e * 
the J So in Treſpaſs, if the Defendant juſtifies Damage . 1, 
jim, fraſant, ot by Diſtreſs for Renr, . 75 make hin- © paſs 
itt, Elf Bailiff to the Perſon that bas (or clainis) the 

igbt, or that be did it by his Command; but the 
ir of Command therein is traverſable: , Alzter in Replevin, Diverſi 
not Where the Avowant makes Conuzance.on the Right: , y. 


alk 409. 1 Leu. 150. 2 Leon. 15 1 oof 

A Serjeant at Mace juſtiſied under a Precept on a. 
aint in Replevin out of the Sheriff's Court in Lon- 
m; and held ill for want of ſhewing that the Pre- 
cept 


cept was return d; for where a principal Officer | 
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juſtifies under a returnable Writ, he muſt ſhew ir was 
rerurn'd ; alirer of Subordinate Officers, Salk 


409. 1 8 ; 
- But Note, a Replevin, or alias Replevin, are no 
returnable Praceſs ; contra of a Pluries plevin, 16, 


410. : ee 83 IS] 
Poſ:fnet. In Replevin the Defendant avows, That he was 
| ud. of a Term ſtill in being, and leas'd it to the 
Plaintiff; this is naught; for tho poſſeſſionatus fuit be 
in Debt for Rent, yer it is not in Replevin; for 
in Replevin the Defendant muſt ſer forth his Title, 
and how he became poſſeſs d. 2 Mod. 70, 71. Lutw. 
1165, & 1492. Vide poſt. pa. 68, 69. 


Avowries ax Note, at Common Law the Lord might avow upon 
Common Law. his Tenam for Recs, Services, Gc. after four ſeveral 
Methods and Manners. Vide Co. Lit. 269. b. 9 Co 
135. Nm 237. * 

1. Upon one as his very Tenant, by reaſon of the 
Tenure ; as where the Lord had a Fee in the Seig- 
niory, and the Tenant had alſo. a Fee in the Te- 

A 2 nancy. | | 
4 2. Upon one as his very Tenant by the Manner; 
n where ſuch Tenant made a Leaſe for Life, or a 
; Gift in Tail, with Remainder in Fee; there the 
| Lord might avow upon ſuch Leſſee, or Donee, as 
on his very Tenant by the Manner. 20 H. 6. 


| e 3 | 
| Bur then the Lord ought ro ſhew this Matter in 
| his Avowry. 15 E. 4. 14. Vide 4 H. 6. 14 

3. Upon one as his Tenant by the Manner, omit- 
ö ting (very) as when the Lord had only ſome particu- 
; lar Eſtate in the Seigniory ; as in Tail for Life, or a 
0 leſs Eftate ; and fo (ſay ſome) when the Tenant had 
a leſs Eftate than Fee · ſimple. Vide 21 H. 6. 22. 
| 2 H. 4. 24. Pl. 12. B 
i And that in this manner the Donor ſhould avow 
| oa the Donee, the Le ſſor on the Leſſee for Life or 
Years, vide 9 Co. 135. _ 15 
N 12 the Matter in the Land; as within his 

Fee and Se 


2 re 3 


igniory; as where Tenant by Kaight's 
Set vice 


8 2 


7 O 
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Service made a Leaſe for Life rendring Rent, and 
died, his Heir within Age; the Guardian in Chivalry 
might avow on the Leſſee, ſuper Materiam preditt, 
in Terris & Tenementis preditt. ut infra Feodum & 
Dominium ſuum. Vide 38 H. 6. 23. pl. 7. 

But by the Stat. 21 H. 8. c. 19. any Lord may By Statute 
avow the taking of a Dittrels within the Tenancy, 21 H. 8. c. 19. 
as in Lands or Tenements within his Fee or Seignio- 
ry, without avowing upon any Perſon in certain. 

9 Co. 23, 36, 136. Ray. 257. 

Yet he is at Liberty (till ro avow as at Common 

Law, Vide ib. & Co. Lit. 168, 169. 


Who ſhall avow, 
The King having the Profits of Lands by Out- The King. 


lawry in any perſonal Action (as well as real) may 
avow. 15 H. 7. 2. pl. 4. 

The Lord may avow, as before is ſhewn, either The Lord. 
at Common Law or by the Statute, 21 H. 8. 
e. 19; 
So Guardian in Chivalry might avow at Common Guardian in 
Law upon the Matter in the Land, as before is Chivalry. 
ſhewn. $ 
And Guardian in Soccage may avow tor Damage 10 Saccages 
fealant in his own Name, for be hath the Gover- 
nance of the Land. Vide 17 H. 7. 46. 

Ceſtuy que Uſe before the Stat. 27 H. 8, could not yy que U. 


avow for Damage feaſant in his own Name, becauſe 


ar Common Law he had nothing in the Land bur only 
the Occupation at Sufferance of the Feeoffees. Lide 
15 H. 7.2, 12, 13. G 17 H. 7.41. 
But ſince that Statute be may avow in his own 
Name, Oc. or he may juſtify in the Name of the 
Feeoffecs. (Quere.) 17 H. 4. pl. 7. 
A Commoner may avow for Damage feaſant tho Commoner. 


he be but a Copyholder, or Tenant for Years, 8 Co. Copyholder. 


78. 9 Co. 112. 17 H. 7. 41. 15 H. 7. 8. 

And tis ſaid he need not ſhew per quod amiſit Com- Tenant for 
muniam. Nev. Lib. Intr. 573. D. Se. 4. But this has Years. 
been otherwiſe adjudg d. And ſee 9 Co,113, who 
ought to ſhew it ? : 

F Tenant 


At Sufferance. 


Parſon, 


Exccu:or. 


Adminiſtrator. 


Bailiff, 


Homage, Oc. 
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At Will, 


'(Nuzre.) 12 R. 2. 
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Tenant at Will may avow for Damage feaſant. 


Vide 15 H. 7. 2. pl. 4. Lib, Intre. 561. b. Sech. 1. 
8 Co. 78. Telv. 130. 

But Tenant at Sufferance can't avow for Damage 
feaſant. 17 H 7. 47. | 

Vet in Treſpaſs he may juſtifie Damage feaſanr, 
for he ought to have the Profits till he that bas Right 
enter upon him. 4 H.7. 3. pl. 6. 

A Parſon may avow for a Rent-Charge by Pre- 
ſcription. Vide Lib. Intr. 557. B. And ſo it ſeems 
may any other, Quere. | Fo 

An Executor may avow for Rent due in vita Teſta- 
toris, by 32 H. 8. c. 37. | 

And for Rent reſerv'd by the Teftator on a Leaſe 
for Years he ſhall not be put to ſhew the Teſtament. 
163, 

So an Adminiſtrator may avow for Rent due in 
the Life of the Teſtator, by 32 H. 8. 

So if a Rent be granted by Husband and Wife, 
the Arrearages incar, and then the Husband dies, the 
Wife may diſtrein and avow, c. 29 E. 3. 40. 


Pl. 19. 


Husband and Wife in Right of the Wife may 
avow for Rent-Service. Lib. Intr. 555. or for Rent 
due to the Wife after Coverture. 4 H. 6. 13. 

But one can't make Conuzance as Bailiff to the Huſ- 
band and Wife, becauſe a Feme Covert can't make 
a Bailiff, Fitz. Avowry. 198. vide ante. 

In Replevin the Defendant may make Conuzance, 
or juſtiſie as Bailiff to F. S. Salk, 107. 

And Note, in Replevin the Bailiff is an Actor, and 
ſhall recover upon the Merits; contra in Tre ſpaſs. 


Ih, 108, 


For what one may avow, 


For Homage, Fealty, or other Services, the Lord 
might diſtrein and avow, &c, Vide 4 Co. 6, 

So for Rent-Service; but if it were to render one 
Thing or another, be ſhall avow accordingly, in hoc 
caſu enim Tenens habet Ele&ionem, & unn ſolvendo 
liberatur. Brat, Lib. 2, fo, 33. And 


| 


| 
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And fo it ſeems for Rent-Charge, as well as Rent: Rents. 
Service; and if he avows for two Rents where one ide 21 H 7. 
Rent-Day is not come, the Avowry ſhall abate only 79- Pl. 27. 
for that which is not come, 8 Co. 45. 

Allo the Avowry ſhall not be for the double Rent, 
bur only for the quantity of the fingle Rent. 16 H. 7. 

. 2. 

n Avowry may be for a Relief, or a Heriot · Ser - Relicfs. 
vice, for they are in Nature of Rent-Services. Vide 
3 Lev. 35. 

So it may be for Heriot Cuſtom. Vide Nov. Lib, Heriots. 
Intr. 613. Sed, 22. 

So for a Fine in a Court -- Leet, becauſe it may be Fines. 
diſtreined for. Vide ante Diſtreſſes. 

So for Forfeitures upon divers penal Statutes, as Forſeitures, 
the Stat. 4 H. 7. c. +. for a Moiety of the Value of and Statutes, 
the Land; and the Statute for Maintenance of Huſ- 
bandry ; and other Statutes that give a Diftreſs. 

So for Amerciaments in a Leet. 20 H. 7. 66. or Amerciaments. 
in the Sheriff's Torn, 28 E. 3. 95. g 

So for Amercements in a Court - Baron, where the 
Diſtreſs is by Cuftom. 20 H. 7. 66. Dyer 322. And 
for an Amercement for the Tenants not coming, they 
may diſtrein, if it be aſſeſſed by the Aﬀeerors, others 
wile nor. 

So for a Corrody granted by Deed with Clauſe of Cortody. 
Diſtreſs one may avow, otherwiſe not. 27 E. 3. 

81. 

For Damage feaſant one may avow, as before is Damage ö 
ſhewn. Vide 8 Co. 89. b. Francis's Caſe. But if the feaſant. 
Cattle be chaſed out before he diſtreins, he cannot 
avow the Diſtreſs. 9 Co. 22. 16, E. 4. 10. 

In Replevin the Defendant ſhews bis Freehold, 
and avows for Damage feaſant; and becauſe it was 
found the Freebold of him and his Wife, *twas ad- 
judg'd againſt him, for both were ſeiz d. Trin. 38. 

El. in C. B. Walker ver. Bonner. 

The Defendant ſhe ws that A. was ſeiz d (not ſhew- g. 1g, 
ing bow) and that it deſcended to him, and that he 
was ſeized in Fee; adjudged good. Trin. 9 Facs 
Newton vers Anſley. 
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Sciſin alledg'd. 
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I might here ſhew the particular Kinds, Incidents, 
and Effects of Seiſins, as what Seiſins ſhall be good, 
and how, in whom, by whoſe Hands, and within 
what Time to be alledged, where tis not requiſite to 
be alledg'd, and where it may be avoided, or not; 
as likewiſe of the ſeveral Pleas in Bar and otherwiſe 
to Avowries: But the Intent of theſe few Sheets 
being only to give a Specimen of the ſeveral Kinds, 
Natures, Incidents, and Conſequences of Replevins 
in general only, I muſt ar preſent ſuſpend any further 
Proſecution of theſe Particulars. 

The Caſe of Gilbert verſus Parker, Paſch. 3 Anne, 
B R. as reported by Serjeant Salkeld, p.629, 630. was 
thus: In Replevin for raking Cattle the Defendant 
made Conuzance, that A. his Maſter was ſeiſed of 
the Locus in quo, & per ejus Precept, he took them 
Damage feaſant. The Plaintiff replied, That he 
was (eiſed of one third Part, and pur in his Cattle, 
abſque hoc that the ſaid 4. was ſole ſeized. To this 
the Defendant demurt'd, and Judgment was given 
againſt him; for the Defendant makes Conuſance 
under his Maſter as ſole ſeized, when he was only 
Tenant in Common, in which Caſe he ſhould have 
pleaded according to the Truth, That be was only 
Tenant in Common, Cc. When the Defendant pleads 
his Maſter was ſeiſed in Fee of the Place where, &c. 
That muſt neceſſarily be underſtood that he is ſole 
ſeiſed; and whatever is neceſſarily underftood, intend- 
ed, and implied, is traverſable as much as if it were 
expreſſed ; and therefore tho a Seiſin in Fee be only 
alledged generally, yet that being intended a ſole 
Seifin, the Plaintiff may traverſe, ab/que hoc that he is 
ſole ſeiſed; and fince the Plaintift makes bimſelf 
Tenant in Common with the Defendant, it had not 
been enough for him to ſay, that he is Tenant in 
Common without traverling the ſole Seiſin. 

2dly, The Court held be might either traverſe, 
either abſque h:c tbat he was ole ſeiſed, or that be 
was ſeiſed Modo Forma. Vide Hob. 119. 3 Cro. 795. 


Differencetinter Winch 7. 2 Med, 6. Dy. 280. of which Cale the 


Tenants in 


Common, and 


Jointenants, 
Oc 


Court doubred, bur ſaid there might be a Difference 


between Parceners and Tenants in Common, who 
| are 


* 
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, are ſeiſed per mie & per tout. Vide 1 E. 4. 9. 2 Vent. 
228. Hut. 1 20. Heb. 72. Mo. 863. 37 H. 6. 31. 
4 Kel, 27. 1 Leon. 78. 32 H. 6. 2, 6. 21. E. 4. 
65. a 

* But Note, this Caſe is alſo reported, and ſome- 


what more fully in 6 Mod. 158, 159. And ia the 
Concluſion of the Caſe tis ſaid, There may be a 


0 Difference between Coparceners, and Joinrenants, 
vi and Tenants in Common. For the two firſt are ſei- 
ſed per mie & per tout, but the laſt have a ſeveral 
q Seifm : And here to introduce bis Traverſe, he muſt 
75 make himſelf ſome Title to enable him to controvert 
" with the Defendant ; and there is no Difference be- 


of tween an Ayowry and a Juſtification, as was urged, 
for in both if the Party ſets forth a Falſity he is 


” bound to maintain it, Er Judgment pro Quer. Niſt. 

5 Per tot. Cur. See allo the Authorities there cited. | 

18 In Replevin the Avowant ſaid, That he was poſ- Commence- 
— ſeſz'd for Years, and made an Under-Leaſe reſerv- — of par- 
5 ing Rent, &c. for which Arrear he diftrein'd. The rg 
ly Plaintiff was nonſuit, and a Return irrepleviſable 

2 awarded; and upon the Return of the Wrir of In- 


quiry, an Exception was taken that the Avowry was 
7 naught, for that the Avowant pleaded a particular 
Eftate, without ſhewing who had the Fee, and the 
Commencement of the particular Eſtare 3 but per 
4. Cur. Tho' the Avowry be naught for that Caule, 
yet the Objection being after the Nonſuit, it is too 


ly late; for the Interlocutory Judgment is ſuch on 
which a Writ of Error lies, as in Judgment on a 


Writ of Dower. Mich. 3 Anne in B. R vide 6, Mod. 
If 223. And ſee the Star. 17. Car, 2. c. 7. infra. 

An Avowry may be for one Thing, tho' the Di- Avowry for 
ſtreſs was taken for another. Bro. Diſtreſs, 62. ante _— — 
50, Vet an Avowry for Rent, where patt thereof is 
74 not due, is Error ; but it may be cured before Judg- 

* ment by abating the Avowry as to that part of the 
55. Demand ; as in the Caſe of Richards verſus Cornforth, 
5 Mich. 9 N. 3. B. R where Error was of a Judg- 

ment in Replevin, wherein the Defendant avow'd 


= for Rent, and had Judgment in C. B. But on Error 
are brought in B. R it being ſhewn, that part of the 
F 3 * Rent 


Amendment. 
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Rent became due aſter the Diſtreſs was taken, for 
the Diftreſs was made the 26th of September, i. e. 
three Days before Michaelmas Day, whereas the De- 
fendant bad avowed for Rem due on Michaehnas 
Day, And per Cur', This is naught, for the Judgment 
is to have a Return irrepleviſable, i. e. That be ſhall 
have the Diſtreſs as a Pledge till all the Rent avowed 
for be paid, and that was more than was due at the 
Time of the Diſtreſs. And they ſaid, that in this 
Caſe the Avowant before Judgment ſhould have aba» 
ted bis Avowry quoad the Michaelmas Rent, and 
raken Judgment for the reft, Bur in this Caſe the 
Defendant got his Avowry amended in C. B. and 
thereupon the Roll was alſo amended in B. R and fo 
the Error was cured. Vide Salk. 380. 


brought As to bringing Money into Court in Repleving 
t. and Avowries there ſeem to have been tepugnant 


Judgments. For in Hill, 10. V. 3. B. R Ina Re- 
levin, where the Defendant avow'd for Rent, the 
laintiff was admiited to bring it into Court. Salk, 


397. 

But in Hill. 12 V 3. B. K. it was held, That in an 
Avowry to a Replevin there could not be a Profere 
of the Money into Court, becanſe the Avowry is to 
juſtify the taking of the Caicle, and whether the 
Money was paid or not is not the Queſtion ; but if 
the Diftreſs was rightfully taken, the Avowant muſt 
have a Return; but if wrongfully taken he muſt an- 
ſwer the Flaintiff his Damages. 

And accordingly was it held in the Caſe of Horn 
and Lewin, Salk. 583. where in Replevin the Defen- 
dant made Conuzance for 100/. Rent in arrear for 
one Year. The Plaintiff as to 501. pleads de Injuria 
ſua propria abſque hoc quod fuit in arretra, And as to 
the other fifty, that he ' was ready on the Land till 
Sun-ſer, and none came to receive it, and that he is 
ſtill ready to pay it, and brings the Money into 
Court. The Defendant demurs ſpecially to the firſt 
Plea, becauſe it tends to the general Iſſue; and to 
the other 50 J. he takes it out of Court, & pro Damp- 
nis dicit quod non obtulit, &c, and to this the Plaintiff 
demurt d: And after ſeveral Arguments the Court 


1f , That 


Df Apomzies. 


Iſt, That de Injuria ſua propria abſque boc, &c. was 
an des Ao — rnb Way of pleading the 
general Iſſue, and amounted to no more than riens en 
arrere, and conſequently ill on a ſpecial Demurrer ; 
and that this Traverſe put the Defendant to an unne- 
ceſſary Replication, and therefore as to the firſt 50 J. 
twas clear for the Nefendanr. 

2dly, As to the other 50 l. the Court held, that the 
bare Paratus was not ſuffi: ĩent without anObrulit ; and 
therefore bis being ready on the Land fince be did not 
tender the Rent, did not oblige the Grantee to de- 
mand the Rent before he made the Diftreſs, as in 
Hob. 207. 1 Vent. 322. and ſo the Diftreſs was law- 
ful without a Demand, and then the Avowry or Co- 
nuzance of the Defendant ftands unanſwered 

3d!y, That the Profert of the Money was imperti- 
nent and idle, as. Kelw. 20. Dyer 227. 2 E. 4. 23. 
pl 15. 2 Cro. 126. 

*[ is true, in Debt on Bond, &c. there may be a 


Profert to ſave Damages, becauſe there the Money is 


ide ſupra. 


the Thing in demand; but it cannot be in an Avowry 
to a Replevin for the Reaſons before mentioned, 

If then the Prefert was idle and ſuperfluous, fo was 
the Avowant's accepting it, and therefore Judgment 
muſt be given for the Avowant upon the Avowry, by 
which it appears that the Rent was bebind, and the 
Diftreſs lawful, ro which there is no ſufficient An- 
ſwer. Salk, 583, 584. 
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By the Stat. 17 Car. 2. c. 7; When a Plaintiff is Stat. 17 Car. 2 


* Nonſuit before Iſſue in any Suit of Replevin, re. cap. 7. 


* moved or depending in any of the Courts at W:ſt- 
* minſter, the Defendant making Suggeſtion in the 
„Nature of an Avowry for Rent, the Court on his 
* Prayer ſhall award a Writ to the Sheriff ro inquire 
* of rhe Sum in Arrear, and the Value of the Di- 
* ſtreſs ; whereupon Notice of fifteen Days ſhall be 
„given to the Plaintiff, or bis Auorney in Court, of 
* the Sitting of ſuch Inquiry, and upon Return of the 
* Inquiſition the Defendant ſhall recover the Arrears, 
if the Diſtreſs amounts to that Value, or elſe the 
© Value of the Diſtreſs with Coſts, and ſhall have 

F 4 Execution 


r nou 
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Stat. 1, & 5 
nme, c. 16. 
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Execution thereupon, by Fi. Fa. or Elegit, or other- 
* wile, as the Law ſhall require, 

If ſuch Plaintiff be nonſuit after Avowry and 
*© Iffue joined, or if the Verdict be againſt him, the 
jury at the Defendant's Prayer may inquire u 
* ſupra, and the Avowanrs recover, & c. ut ſupra. 

* And if Judgment be upon Demurrer for ſuch 
% Avowant, the Court at the Defendant's Prayer 
* ſhall award a Wrir to inquire the Value of the 
* Diſtreſs, whereupon he ſhall have Judgment, &c. 
* at ſupra. | 

* Where the Diftreſs ſhall not be found to be to 
"the Value of the Arrears, the Party may diſtrein 


for the Reſidue, 


And by the Star, 4.& 5. Anne, For the Amend- 
ment of the Law, tis enacted, © That any Defen- 
* dant or Tenant, in any Action or Suit, or any- 
„ Plaintiff in Replevin, in any Court of Record, 
may with Leave of the ſame Court plead as many 
* ſeveral Matters thereto as he ſhall think neceſſary 
* for his Defence. 

See alſo divers other Statutes concerning Avowries, 
viz, Stat. Weſt. 2. c. 2, Stat. 7 H. 8. c. 4. Stat, 21 
H. 8. c. 19. Stat. 19 Car, 2. c. 5. Ge. 


Anno 


. 3 * 
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Anno Tertio Georgii Regis, 
| Cap. 15. | 


An AG for the better Regulating the Office 

of Sheriffs, and for Aſcertaining their 

ces, and the Fees for Suing out their 
Patents, and Paſſing their Accompts. 


$.1,J7OR the greater Eaſe of Sheriffs in the Executi- Clerks-and OF- 
on of their Offices, and Paſſing their Accompts, ficers concern'd 
be it enacted by the King's moſt Excellent Majeſty, by 5 
and with the Advice and Conſent of the Lords Spiti- their Accounts, 
tual and Temporal, and Commons, in this preſent to take only 
Parliament Aſſembled, and by Authority of the ſame, 282 3 1 
Thar the ſeveral Officers of bis Majefty's High Court nex'd, on For- 
of Chancery, Court of Exchequer, and the ſeveral feiture to the 
Auditors and Receivers of the Revenue of the Crown 775 grier'd, 
in Wales, and their reſpective Subſtitutes, Deputies, — — Sum 
Agents, Clerks, and all other Officers and Perſons taken above 
whatſoever, having and claiming any Fee or Reward the ſaid Fees, 
whatſoever to be due and payable to him or them — — | 
from any Sheriff, Depury-Sheriff, or Under-Sheriff ordered on 
of any County in England and Wales, for making our Complaint by 
his or their Patents or Commiſſions, or the Dedimus 8 
for Swearing them into their Office, or for Entring Way. * 
their Recognizance or Security, or for Writing our 
and Return of their Proceſs, or for their Appoſals, or 
Caſting our of Court. or for Paſſing their Accompts, 
or for making their Quzerus, or for any other Matter 
or Thing whatſoever touching or concerning their 
Sheriffalry, may from and after the Firſt Day of 


Michaels 
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Michaelmas-Term, in the Year of our Lord, One 
thouſand ſeven hundred and ſeventeen, ſeverally and 
reſpectively, for themſelves, and the Perſons for 
whom they act and officiate, receive and take for 
their Pains and Service in the Matters aforeſaid, the 
ſeveral Fees or Sums of Money in the Schedule or 
Lift hereafter mentioned or ſpecified : All which Fees 
in the ſaid Schedule mentioned the ſaid ſeveral and 
teſpective Officers, Deputies, Clerks, and other Per- 
ſons, may claim, take, and receive, from time to 
time, and ſhall not demand, take, or receive any 
other or greater Fee or Reward whatſoever, in any 
wiſe touching or concerning the Premiſſes in the ſaid 
Schedule mentioned, or any other Matter or Thing 
5 the Patent or Swearing of any Sheriff, or 
to the Paſſing of his Accompts; and if any Perſon 
ſhall offend herein, fuch Perſon ſhall forfeir ro the 
Party agrieved five Pounds, and treble the Sum by 
him taken, over and above juft Fees mentioned in 
the ſaid Schedule, together with his rreble Cofts ; all 
which ſhall be ordered, awarded and given .ro the 
Party aggrieved by the Court of Exchequer, upon 
Complaint and Proof of ſuch Offence made and ex- 
hibired before the Barons of the ſaid Court, in ſuch 
ſhort and ſummary Way and Method as to them ſhall 
ſeem meet. 
The Lord Tren- F. 2. And whereas the Profers payable by the She- 
ſurer, Chan- ritis of the ſeveral Counties of England, into the Receipt 
—— — — of the Exchequer at Eaſter and Michaelmas yearly, re- 
1 any main the ſame at this Day that they anciently were, 
two of them, although many of the Rents and Certainties, out of 
— — which the ſaid Payments ariſe, have, of late Years, 
Officers of the been alienated from the Crown; Be it farther En- 
Exchequer, &c. ated by the Authority aforeſaid, That the Lord 
10 give ns. High Treaſorer of Great Britain, or Commiſſioners 
ents and Cer. Of the Treaſury for the time being, the Chancellor 
taintiet yearly and Chief Baron of His Majeſty's Court of Exche- 
ſer in — quer, and the reſt of the Barons of that Court, or 
jo rn any two or more of them, ſhall and may, from time 
ſertlc the ſame, 
with regard had to the Value of the Rents of each County, and Orders there- 
n to be made and entred of Record in the Exchequer ; and the Rents ſo ſet- 
tled to be the Proffers of each County, payable to me Sheriff, and no other. 
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there - 
o ſets 
her. 


And Paſſing their Patents, &c. 
to time, at the Requeſt of any Sheriff or Sheriffs, or 
as often as they ſhall think fit, call before them the 
Remembrancer in the Court of Exchequer, (common- 
ly called the Treaſurer's Remembrancer,) and the 

lerk of the Pipe, or their Deputies, Secondaries, 
and ſuch other Officers as they ſhall think fit; and 
ſhall cauſe the ſaid Officers, or ſome of them, to 
bring before tbem an Accompr or Particular of all 
the Rents and Certainties wriuen out yearly in Pro- 
celles, io the Sheriff of each reſpective County in 
England, to levy for the Crown; and upon due Exa- 
mination and Conſideration thereof had, are hereby 
impewered and required, from time to time, to 
alter, diminiſh, reduce, or eftabliſh the ſeveral Sums 
wherewith the ſaid Sheriffs ftand, or ſhall ſtand, 
chargeable on the Rolls of Profers in the ſaid Court 
of Exchequer, to ſuch reaſonable and moderate Sums 
as to them ſhall ſeem juſt and reaſonable, with re- 
gard to the Amount or Value of the Rents in each 
County reſpectively; and that Orders of the Court 
of Exchequer be drawn up purſuant thereunto, and 
entred upon Record in the ſeveral Offices of His 
Majeſty's Remembrancer, the Lord Trealurer's, or 


the Commiſſioners of the Treaſury's Remembrancer, 


and Clerk of the Pipe, ſome time before the laſt Day 
of Michaelmas Term then next following; and that, 
from time to time, the Sum and Sums of Money ſo 
reduced, aſcertained, and ſenled, ſhall be deemed 
and taken to be the Profers of each reſpective Coun- 
ty, and the Rolls of Profers, from time to time 
ſhall be made conformable thereunto; and the ſaid 
Sum and Sums ſo reduced, aſcertained, and ſettled, 
as aforeſaid, and no other, ſhall be paid by the ſaid 
reſpective Sheriffs for their Profers, at the Days and 


Times, and in the Manner formerly uſed for Profers, 


| 
— 


75 


d. 3. And be it Enacted N the Authority aforeſaid, Sheriff levy- 


That trom and after the 


Year of our Lord One thouſand ſeven hundred and — Aa 
ſeventeen, all Sheriffs who ſhall levy any Debrs, Du- — ue to 


Pipe by Lewari Facias to have 12 d. 
very 20 f. above that Sum; and on 


Has pet Pound for the firſt 1001. and 15. per Pound above, Provided 
30 


inth Day of Fuly, in the ing 2 25 
OK 


Pound for the firſt 100 l. and g d. for 
roceſs by Fi. Fs. and Extent to have 17. 


he an- 
the ſame on his Accompts by à Day to be fixed by Warrant of the Ba 


rons, 


ties, 


76 Ok the Dffice of Sheriffs, 


ties, or Sums of Money whatſoever, except Poſts 
Fines, due or hereafter ro become due to the King's 
Majeſty, his Heirs or Succeſſors, by Proceſs to them 
directed upon the Summons of the Pipe, or Green 
Wax, by Levari Faczas our of the Court of Excbe- 
quer, (hall, from time to time, for their Care, Pains, 
and Charges, and for their Encouragement therein, 
have an Allowance upon their Accompts of Twelve 
Pence out of every Twenty Shillings, for any Sum 
not exceeding One hundred Pounds fo by them le- 
vied or collected; and the Sum of Six Pence only 
for every Twenty Shillings over and above the firſt 
One hundred Pounds; and for all the Debts, Duties, 
and Sums of Money, (except Poſt-Fines,) due, or to 
become due to His Majeſty, His Heirs and Succeſ- 
ſors, by Proceſs and Fieri Faciar, and Extent, Iſſuing 
| our of any of the Offices of the Court of Exchequer, 
| | the Sum of One Shillings and Six Pence out of eve. 
k ry Twenty Shillings, for any Sum not exceeding 
One hundred Pounds ſo by them levyed or col. 
lected; and the Sum of Twelve Pence only for 
4 every Twenty Shillings over and above the firſt 
a One hundred Pounds: Provided always ſuch Sheriff 
ſnall duly anſwer the ſame upon bis Accompr by the 
| General Sealing Day of ſuch Term in which he 
4 ought ro be diſmiſſed the Court, or in ſuch time to 
which he ſhall bave a Day granted to finiſh his ſaid 
Accompts, by Warrant figned by the Lord Chief 
Baron, or one of the Barons of rhe Coif of the (aid 

Court for the time being, and not otherwiſe. 
Sheriff not C 4. And whereas by Virtue of an Act made in the 
obliged t» Fourth and Fifth Years of the Reign of their late 
_ EE Majeſties King William and Queen Mary, for En- 
ney paid by covraging the Apprehending of Highwaymen ; and 
Virtue of the of one other Act made in the Sixth and Seventh 
ee © Years of His ſaid late Majeſty King 177i am the 
apprehending Third, to prevent Counterfeiting and Clipping the 


Highwaymen, a = +50 
or 6. & . V. 3. for preventing Counterfeiting and Clipping the Coin, or 
5. Amæ tor apprehending Honle-breakers ; but may on the Judge's Certificate 
of the Conviction of ſuch Oftenders, and the Receipt of the Party entitled 
to the Reward, apply to the Lord Treaſurer, Cc. who ſhall forthwith repay 
him the Sums ſo disburſed, without Fee, 
Coin 


And Paſling their Patents, &c. 


Coin of this Kingdom ; and of one other Act made 
in the fifth Year of Her late Majeſty Queen Anme, 
for Encouraging the Apprehending of Houle-breakers, 
the reſpective Sheriffs of England and Wales, are 
obliged ro pay the ſeveral Rewards of Forty Poundls, 
as in thoſe Acts is directed, upon the Convictions of 
Highwaymen, Clippers, Coiners, or Houſc-breakers, 
to ſuch Perſon or Perſons who ſhall bring to ſuch 
Sheriff a Certificate under the Hand of the Judge or 
Juſtices before whom ſuch Offenders were convicted, 
directing Payment thereof, under the Penalty of For- 
feiting to the Party entitled thereunto double the 
Sum fo certified, with treble Coſts of Suit; which 
ſaid Reward of Forty Pounds being ſo paid, as 
aforeſaid, is by the ſaid ſeveral Acts ordered to be 
allowed to ſuch Sheriff upon his Accompt; and if 
there ſhould not be remaining in the Hands of ſuch 
Sheriff Monies ſufficient for that purpoſe, that in 
ſuch Caſe the Surpluſage occaſioned thereby, ſhould 
be repaid to ſuch Sheriff by the Lord High Treaſu- 
rer, or the Commiſſioners of the Treaſury for the 
time being, out of the Revenue of the Crown, upon 
Certificate thereof from the Clerk of the Pipe, or 
by the Auditor of Walen, as by the ſaid reſpective 


Acts may more at large appear: And whereas fince 


the making of the ſaid Acts it hath been found, thar 
many Sheriffs have been put under great Difficulties 
and Inconveniencies thereby, not only by reaſon of 


paying down great Sums of Money for the Rewards 


aforelaid, before the Publick Revenue wrir our to 
them in Proceſs could be levied or collected by 
them, but alſo by reaſon that ſuch Sheriff cannot 
bave a Ceatiſicate of his Surpluſage from the Clerk 
of the Pipe, or the Auditor of Wales, until he bath 
fully finiſhed his Accompt, and be diſmiſſed the 
Court; by which means the Sheriff is kept a long 
time out of his Money ſo disburſed for the Rewards 
aforeſaid : Be it therefore Enacted by the Authoricy 
aforeſaid, That no Sheriff ſhall be obliged to bring 
or charge in his Accompts any Sum or Sums of Mu- 
ney to be paid for the Rewards above-mentioned, or 
any of them, from and after the Ninth Day of Fwy, 


ne 


77 
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© One thouſand ſeven bundred and ſeventeen, bur 
ſhall and may immediately apply for the ſame to the 
Lord High Treaſurer of Great Britain, or Commiſ- 
fioners of the Treaſury for the time being, who, 
upon inſpecting a due Certificate of the Conviction 
of | ſuch Offender or Offenders, for which ſuch Re- 
watd ſhall be ordered to be paid, as aforeſaid, by 
Virtue of the ſaid Acts, or any of them, together 
with the Receipts or Acquittances of the Parties en- 
titled to receive the ſame, ſhall forthwith repay to 
ſuch Sheriff or Sheriffs reſpeCtively, all ſuch Monies 
ſo disburſed and paid, as aforeſaid, without any Fee 
or Reward whatſoever ; Any thing in the aforeſaid 
Acts, or any of them, contained to the contrary 

thereof, in any wile notwithſtanding, 
No Sheriff or . 05. And be it Enacted by the Authority aforeſaid, 
Under-Sheriff T bar no Sheriff or Under-Sheriff ſhall be attached 


to be attached, or taken into Cuſtody by any Officer of the Court 


Ox. for not f- of Exchequer, or other Perſon whatſoever, for not 


— mend being appoſed upon any Writ or Proceſs for not Fi- 


or for any nNiſhing his Accompts in due time, or for any Con- 
Neglect tela- tempt or Neglect whatſoever relating to his Ac- 


dat by Wrir compt, but by Writ under the Seal of the ſaid Court 
under the Ex- of Exchequer, or by Warrant for that Purpoſe to be 


chequer-Seal,or ſigned by the Lord Chief Baron, or one of the Barons 
by Warrant ef of the Coif of the ſaid Court of Exchequer for the 


execured by time being, to be executed by the Marſhal of the 
of 


the Marſhal of ſaid Court, or his Deputy; In which Warrant the 
vg Cou't, or Name of ſuch Sheriff or Under Sheriff ſhall be par- 
is Deputy, , . , . 
ticularly inſerted, and his Offence particularly ſpeci- 


wherein 


Sheriff or Un- fied and expreſſed. 
der- Sheriffs 
Name ſhall be inſerted, and his Offence expreſſed. 


If any Clerk, $. 6. And for preventing Delays and unneceſſary 
or other Perſon Attendance of Sheriffs in Paſſing their Accomprs, Be ir 
concerned in Enacted by the Authority aforeſaid, That from and 


— el afrer the Firſt Day of Michaelmas Term, in the Year 


hinder or re- of our Lord One thouſand ſeven hundred and ſeven- 


rard the ſame, 

or any ways prevent his being appoſed, and caſt ont of Court in due time, 
or after Payment, or Tender of the Fees, infra, ſhall refuſe or neglect to 
make our, or {ign and enrol his Quietus, he (hall make ſuch Satisfaction to 
the Party grieved, as the Barons on Complaint ſhall order in a ſummary 


Way. 
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teen, if any Officer, Clerk, or other Perſon concern- 
ed in or about the Paſſing of Sheriffs Accomprs, ſhall 
wilfully Retard or Hinder any Sheriff in the Paſſing 
of his Accompts, or by bis wilful Neglect or Ab- 
ſence, or by other undue Means or Ways, prevent 
any Sheriff from being appoſed or caſt out of Court 
in due time, or after Payment or Tender of bis or 
their due Fees herein aſcertained, fhall refuſe or 
neglect to inrol, make out, fign, and deliver his 
Quietus in due time, in every ſuch Cale the Perſou fo 
Offending ſhall make ſuch Recompenſe and Satisfa- 
ction to the Party aggrieved as ſhall be adjudged, 
ordered, or decreed, by the Barons of the Court 
of Exchequer, upon Complaint thereof made and ex- 
hibired before them in ſuch ſhort and ſummary Way 


and Method as to them ſhall ſeem meet. 


F. 7. And whereas it frequently happens that a She- No Sheriff in 


' riff may disburſe more Money for the Service of the Eng/and (ex- 
| Crown than his whole Charge amounteth unto, by 7; for Che- 


reaſon whereof ſuch Sheriff muſt neceſſarily be per, Lancaſter, 
in Surpluſage upon his Accompt: And whereas ſuch the We!ſb 


Surpluſage cannot be obtained by the uſual Courſe gf fe who 
of the Exchequer, but by Record of Surpluſage, Surpluſage by 
isburi- 


which is very dilatory and expenſive to the Sheriff; any Di 
Be it therefore Enacted by the Authority aforeſaid, Cents ge. che 
That from and after the Firſt; Day of Michaelmas cxccbt the Ne- 
Term aforeſaid, if any Sheriff of any County in wards appoint- 
England, (except the nties Palatine of Cheſter, ©4 Þy the Act, 
uham, and Lancaſter, and the ſeveral Counties of IH - * 
Wales, which do not paſs their Accompts before the ged to take 
Clerk of the Pipe) ſhall bappen to be in Surpluſage 9! 3 Record 
upon bis Accompr, by reaſon of any Disburſments pluſage, bus 
whatſoever by bim made for the Service of His may apply = 
Majeſty, His Heirs or Succeſſors [other than for the the Lid Fre- 
Rewards of Forty Pounds ſeverally and reſpectively _ _ is 
allowed and given by Virtue of the ſeveral Acts A * 
herein before mentioned, to ſuch Perfons as ſhalt ducirg the 
apprebend a Clipper, Coiner, Highwayman, or SS of the 


Houſe-breaker) ſuch Sheriff ſhall not be obliged be Certifi. 


to cate thercot. 


take out a Record of Surpluſage for the ſame, but 
ſhall and may Apply to che Lord High Treaſurer of 
Creat Britain, or to the Commiſſioners of Treaſury 


for 


80 Ok the Office ok Sheriffs, 


for the time being, for the Payment of ſuch Surpluſ- 

age from the Clerk of the Pipe, or his Deputy. 
Sheriff dying Y. 8. And whereas great Inconveniencies have ariſen 
betore his Oi- by the Death of Sheritfs, duriag the time of their She- 


— — riffalty ; Be it Enacted by the Authority aforeſaid, 
Sheriff, or De- That if any High-Sheriff of any County of England 


puty, ſhall or Wales ſhall happen io die before the Expiration or 
See and cx. Determination of his Year, or before he be lawfully 
* ſuperſeded, in ſuch Cale the Under- Sheriff or De- 


ccute the lame 


in the deccal pury-Sheriff, by him appointed, ſhall nevertheleſs 
ed Sheriffs continue in his Office, and ſhall execute the ſame, 


| | i : 4 
_ - * and all things belonging thereunto, in the Name of 


iworn, and be the ſaid deceaſed Sheriff, until another Sheriff be 
anſwerable tor appointed for the ſaid County, and ſworn in man- 


2 = — ner as is herein after directed; and the ſaid Under- 


luch Interval, Sheriff, or Deputy Sheriff, ſhall be anſwerable for 
as the deceaicd tlie Execution of the ſaid Office in all things, and to 


pr Egg all Reſpects, Intents, and Purpoles whatſoever, du» 
and the Sccu- ring ſuch Interval as the High-Sheriff ſo decealed 


rity given by would by Law have been if he had been living; and 


33 the Security given to the High- Sheriff ſo deceaſed 


deceaſed, tor by the ſaid Under-Sheriff, and his Pledges, ſhall 
due Peftor ſtand, remain, and be a Security to the King, His 
mance ot his Heirs and Succeſſors, and to all Perſons whatſoever, 


— for ſuch Under- heriff's due Performance of his Of- 


ring uch In- tice during ſuch Interval. 
ter val. 
e . 9. And whereas it frequently happens that the 
e Procels Iſſuing out of the Court of Exchequer, for le. 
by Excheque/ a , 7 
Proceſ {-1zcs vying Debrs and Duties due to the Crown, may be 
Or «my in Part executed by a Sheriff before he be ſuperſe- 
Fare tor ded. ard afterwards in Part by the ſubſequent Sberif, 
the King's and no Proviſion hath hitherto been made for ſet 
Debts, and tling and adjuſting the Diſtriburion of the Fees and 
a 2 Poundage claimed and demanded by them in ſuch 
Fnditions Cales; Be it therefore Enacted by the Authority ar 


Expozs a- fotelaid, That when and ſo often as any Sheriff ſhall, 
warced Or by Proceſs our of the Court of Eæchequer, ſeize ot 


8 and the k x 
dae e, Extend any Goods, Chattels, or Perlonal Eſtate, 


Sheri mokes into the Hands of His Majeſty, His Heirs or Suc- 
Sale, C.. The 

Exchequer-Courr, it ſitting, or if not, any: Baron, may ſettle and apportic! 
the Fees or Poundage between the precedent and ſubſequent Sheriffs, regars 
being had to the Exp nc.s and Trouble of cach Sheriff. 


I ceſios 


———_——— —— 
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ceſſors, for any Debts or Duties due to the Crown, 
and ſhall die, or be ſuperſeded before a Writ of Ven- 
ditioni Exponas be awarded to him for Sale of the 
ſame, or before ſuch Sheriff hath made actual Sale 
thereof, and a Writ ſhall afterwards be awarded to 
a ſubſequent Sheriff, who by Virtue thereof ſhall 
make Sale or Diſpoſition of ſuch Goods, Chatrels, and 
Perſonal Eftate, ſo ſeiſed or extended by ſuch pre- 
ceding Sheriff, as aforeſaid, in ſuch Caſe the Barons 
of the Court of Exchequer, if then fitting, and if 
not fitting, the ſaid Barons, or any One of them, 
being of the Degree of the Coif, ſhall order, ſettle, 
and apportion the Fees or Poundage due for ſuch 
Seizure and Sale betwixt ſuch preceding and ſubſe- 
quent Sheriffs, in ſuch Manner and Proportions as to 
bim or them ſhall ſeem meet, with Regard to the 
Expence and Trouble each reſpective Sheriff bath 
had or ſhall have in the Execution of the ſaid Proceſs. 

6. 10, And whereas the Office of Under- Sheriff, None ſhall 
and other Offices and Places in the Diſpoſal of the 299, fell, ler, 
Higb-Sheriff, have of late Years been frequently Farm any Of- 
ſold, and let to Farm, contrary to ſeveral Statutes fice of Under- 
hererofore made for reſtraining Sheriffs from ſuch ery. 
Practices, and contrary to the Oath and Duty of a keeper, Coun- 
Sheriff, whereby many and great Inconveniencies ty-Clerk, 
have bappened to the Subjects of this Realm by the > 1g — 
Oppreflions and Exactions of Under-Sheriffs, Bai- r other Office 
liffs, and other Officers concerned in the Execution ———— to 
of the King's Proceſs: For Remedy whereof, be it de Sheriff, 
Enacted by the Authority aforeſaid, That from and for, pong | 
after the ſaid twenty ninth Day of September, in the granc for 
Year of our Lord, One thouſand ſeven hundred and Money, Cr. 
ſeventeen, it ſhall nor be lawful to or for any Fer- gg $10 rakes 
ſon or Perſons whatſoever, to buy, fell, let, or take ceive any Con- 
to Farm, the Office of Under-Sherif, Deputy. fideracion by 
Sheriff, Seal-Keeper, County-Clerk, Shire-Clerk, — wig 
Gaoler, Bailiff, or any other Office or Place pertain- ſame, or For- 
ing to the Office of High-Sheriff of any County or ſeiture of 50 f. 
Shire in England or Wales, or to. contract for, pro- K _— 
mile, or grant for Money, or other Reward or —4 to him 
Benefit, the ſaid Offices or Places, or any of that proſecutes 
them; nor to give, take, promiſe, or receive any 17 %% Cong 

| G — ſtminſter 
ot he —.— two 
cars. 


other Conſidetat 
or any of them, 
or any Per ſon in Truſt for ibem, or for tele Ul 
and whoſoever ſhall offend therein fhall forfeit the 
Sum of five Hundred Pounds, a Moiety whereof to 
his Majeſty, his Heirs, and Succeſſors, and the other 
Moiety thereof to ſuch Perſon or Perſons as ſhal! (ue 
for the lame, 10 be recovered bY Action of Debt, 
Bill, Piaint, or Information, in any ot the Courts of 
Record at Weſtminſter, which no Eſſoin, Pro” 
tection, or Wager of Law ſhall be allowed, nor any 
more than one Imparlance: provided, That ſuch Suit 
be commenced within WO Years after ſuch Offence 
commirted, and not otherwile. 
. aan 11. Provided, Thar nothing in this A& before 
thing i 
ante, (hall courained ſhall any ways binder or prevent ſuch 
binder a She- High-Sherift from conſtituting and appoinring an 
1 Under-Sherift, or Deputy Sheriff, ro aCt in his ftead, 
Uadker-Steriff, as by Law he may nd ought to do; nor to hinder 
or D-pu'y- tbe Under-Sheriff, in cale of the High-Sherift's 
Sheriff, nor Death, when be acts as High-Sheriff from conſtitu- 
an U. der- 3 * , 
Sheriff acting ding or appointing 4 Deputy, which be 15 hereby 
as High-Sherift lm powered to do; nor to hinder, prevent: or abridge 
on his Death, ſuch Sheriff, or Under -Sheriff, from demanding, ta- 
Ola 25. kings or rect ing the juſt and lawſul Fees and Fer- 
puty, nor from quilies of the Office of Sheriff, or an) Place or Im- 
taking the Fees ploy ment pertaining thereunto, or for taking Secu- 
ne 2 ao riry for the due anſwering the ſame; nor 10 dif- 
Place or Im- charge, hinder, or prevent ſuch Under-Sheriff, De- 
pl ywent pu- pury Sheriff , Seal-Keeper » County-Clerk , Shire 
gs Clerk, Gaoler, Bailiff, or other Perſon, baving Or 
Security * executing an) place or Office under ſuch Sheriff, 
anſwering the from accompring to the High Sheriff for all ſuch juſt 
pork 3 and lawful Fees and Perquiſites as ſhall by them, ot 
CT. No Y any of them» be taken and received in their reſpe- 
Selk. 10, from ctwe Offices, Places, or Imployments, nor for giving 
8 N Security ſo to do; not to hinder or prevent the 
8 2 Hieh-Sberiff from allowing or ſecuring ſuch Salary 
<eiv'd, or gi- Yr Recompenſe to bis Uader- Sheriff, Depury-Sherif, 


viog Sccurity : 
fo E do; vor hinder the Sheriff from allowing Salaries to the Under-Sheriff, 
and other Oflicers, for executing their Offices, nor any ot chem from receiving 


die (me. 
Seal 
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Seal Keeper, County-Clerk, Sbire- Clerk, Gaoler, 
Bailiff, or other Officer, for the Execution of the 
ſaid Offices, Places, or Imployments, or any of them, 
as to him ſhall ſeem meet; nor to hinder or prevent 
the Under-Sheriff, Deputy-Sheriff, Seal-Keeper, or 
other Officer or Perſon aforementioned, from raking 
and receiving ſuch Salary or Recompenſe for his of 
their Pains and Services therein, | 
S. 12. And for the more etfectual Enforcing and B*{ides the Pe- 
Obliging the reſpective Clerks of Aſſizes, Clerks of * — _— 
Peace, Clerks of the Commiſſioners of Sewers, Clerks 23. Car. 2. 
of the Market, Town-Clerks, or other Perſons to tor better Re- 
whom it doth or may belong to make Returns cf — — — 
Eſtreats into the Court of Exchequer, to make out to the King 
and deliver their reſpective Eftreats, Duplicates, Cer- made Perpe- 
tificates, and Schedules, in due time, ſo that the 23 
Sheriff may not be hindred or retarded in the Paſſing gong may 
his Accompt for want of the faid Eſtreats, according amerce Cle ks 
to the Direction, Purport, and Intent of an Act of the Alſires, 
made in the two and twentieth and three and twen- of — 
tieth Years of the Reign of his late Majeſty King oners of Sew- 
Charles the Second, Intituled, An Act for the better ers, Clerks of 
and more certain Recovery of Fines and Forfeitures due © Marker, | 
to bis Majeſty, and made Perpetual by an Act made Cc. retuſing 
in the Fourth and Fifth Years of the Reign of their or neglecting 
late Majeſties King Wiliam and Queen Mary; be it — — 
Enacted by the Authority aforeſaid, That over and — Ny 
above the Penalties mentioned in the {aid Acts, or cording as the 
either of chem, it ſhall and may be lawful to and .d Acts * 
for the Barons of the Court of Excl.equer, from time — . IF 
to time, to amerce ſuch Clerk of the Aſſize, Clerk Amercements 
of the Peace, Clerk of the Commiſſioners of Sewers, to de levyed as 
Clerk of the Market, Town-Clerk, or other Perſon, — 
to whom it doth or may belong to make Returns of 
Eſtreats into the ſaid Court of Exchequer, as afore- 
ſaid, for refuſing, neglecting, or omitting to perform, 
and do his or their Duty in returning the ſaid E= 
ſtreats, at the times and according to the Direction, 
* qgrn and Intent of the ſaid two Acte, and to 
cauſe the ſaid Amerciaments to be levied and an- 
ſwered by ſuch Ways and Means, and in ſuch Man- 
ner, as other Amerciaments ſet in the ſaid Court may 


or have been uſed to be done. 
G 2 $ 13, 
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No Sheriff, or & 13. And for preventing of Oppreſſions and In- 
other impl%Y- juries which may happen to bis Majeſties Subjects, by 
Bebe to he the Abuſe of Sheriffs, Bailiffs, and others imployed 


Crown by Ex- in levying and collecting any Debts, Duties or Sams 


os je 2 of Money, due or hereafter to become due to his 


any Fee oo Majeſty, his Heirs or Succeſſors, by Proceſs of the 
Reward for Court of Exchequer 3 be it Enacted by the Authority 
— ung ro col- aforeſaid, That no Sheriff, Under Sheriff, Bailiff, or 
other Perſon imployed in levy ing or collecting any of 
44. only for the ſaid Debts, Duties, or Sums of Money, ſhall 
an Acquit- take, ask, or receive any Fee, Gratuity, or Reward 


— "gat wharſoever, of the Perſon or Perſons liable to pay 


ceiving is to the ſaid Debts, Duties, or Sums of Money, or of 
give to the any other Perſon, for or upon Pretence of ſuch levy- 
and pens ing or collecting. except the Sum of four Pence 
tor the fame for an Acquitrance for ſuch Sum as ſhall be ſo levi- 
to the Sheriff, ed or collected; which Acquittance ſuch Officer is | 
or m gab: hereby required to give and deliver to the Perſon | 
an — upon, or from whom ſuch Debt ſhall be levied, col. | 
tance om the lected, or received; and the Bailiff, or other Perſon 
— Ov. receiving ſuch Debt or Sum of Money, fhall, from 
And the She. time to time anſwer and accompt for the fame to the 
riff is to an- Sheriff, or bis Deputy, and may require an Acquit- 
ſwer it on his rance alſo from ſuch Sheriff, or his Deputy, for ſuch 
— Sum, who are hereby required to give the ſame, 
without any Fee or Reward ; of and from ſuch 
Debts or Sums of Money ſo levied, collected, or re- 
ceived, as aforeſaid, the ſaid Sheriffs, and every of 
them, ſhall effectually diſcharge the ſaid Debtors and 
Perſons teſpectively, by rotting and anſwering the 
ſame to his Majeſty, bis Heirs and Succeſſors, upon 
their reſpective Accompts in the Exchequer. 
And if a che- F. 14. And in caſe any Sheriff, Under-Sheriff, or 


riff, Cc. ſnall Deputy-Sheriff, ſhall nichil, or not duly anſwer to 
nichil, or not 

anſwer ſuch Debts collected, he ſorſeits for each Offence treble Damages to the 
Party, and double what is ſo nichil'd, or not anſwer'd, to be order'd by the 
Court of Exchequer, on Complaint and Proof, in a ſummary Way; and if 2 
Sheriff or other demands or takes any Money for executing ſuch Proceſs, of 
(as Fees) for collecting ſuch Debts, or for not Frying, or torbearing to levy 
any Debt ro the Crown ſo written in Proceſs, and thereof couvicted, he is 


guilty of Extortion, and forſeits treble Damages and Coſts to the Party grie- 
ved, and double the Sum extorted, to be order'd by the Exchequer in a ſumma- 
ry Way on Complaint and Proof, if convicted within two Years after the 


the 


Offence. 


— 
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the Crown any Debt or Sum of Money ſo levied, 
collected, or received, ſuch Sheriff, Under-Sheriff, 
or Deputy-Sheriff, for every ſuch Offence ſhall forfeir 
treble Damages to the Party agrieved, and double 
the Sum ſo nichilled, or not duly anſwered, as afore- 
ſaid ; which ſaid Damages and Penalty ſhall be or- 
dered, decreed, and given to the Perſon agrieved by 
the Court of Exchequer, upon Complaint and Proof 
of fuch Abuſe, as aforeſaid, made and exhibired be- 
fore the Barons of the ſaid Court, in ſuch ſhort and 
ſummary Way and Method, as to them ſhall ſeem 
meet: And in caſe any Sheriff, Under Sheriff, De- 
puty-Sheriff, Bailiff, or other Perſon, ſhall preſume 
to demand, take, or receive any Sum or Sums of 
Money whatſoever, be the ſame more or leſs, of any 
Perſon whatſoever, from whom any Debr or Sum of 
Money is, or ſhall be due and payable to the Crown, 
by Proceſs out of the Court of Exchequer, for or in 
Reſpect, or upon Pretence of execuring che ſaid Pro- 
ceſs, or for or in Reſpect, or upon Pretence of Fees 
due to them, or any of them, for collecting or re- 
ceiving the ſame, contrary to the true intent and 
meaning of this Act; or if any of the Officers, 
or Perſons aforeſaid, ſhall demand, take and receive 
any Sum or Sums of Money whatſoever, for not le- 
vying, or forbearing to levy any Debts, Duties, or 
Sums of Money, which are, or ſhall be due to his 
Majeſty, bis Heirs and Succeſſors, and written out 
to them, or any of them, by the Proceſs aforeſaid, 
in all and every ſuch Caſe, every Perſon fo offend- 
ing, and thereof lawfully convicted, ſhall be ad- 
jadged, deemed, and taken to be Guilty of Extor- 
tion, Injuſtice, and Oppreſſion; and all and every 
ſuch Perſon and Perſons, being thereof lawfully 
convicted, ſhall forfeit for every ſuch Offence treble 
Damages and Coſts to the Party agrieved, and dou- 
ble the Sum ſo extorted: All which Damages and 
Penalties ſhall be ordered, decreed, and given by the 
Barons of the Court of as 1 ages you Complaint 
and Proof of ſuch Extortion made and exhibited be- 
fore them in ſuch ſhort and ſummary Way and Me- 
thod as to them ſhall ſeem meet, as aforeſaid : Pro- 

G 3 vided 
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vided ſuch Conviction be bad and made within two 

mag after ſuch Offence committed, and not other - 

wiſe. 
Bu- the he. 9 15- Provided, That nothing in this Act con- 
riff may take Taived ſhall be conſtrued to deprive any Sheriff of 
ſuch Pou dige ſuch Poundage or Allowance as is allowed and given 
_ 1 to them by Virtue of this Act, or of ſuch Poundage, 
e hs Allowance, or Reward, as may hereafter be made, 
Warrant of al'owed, and given to them, or any of them, by 
2 rer eee Warrant or Order from the Lord High Treaſurer, or. 
allo ng. Commiſſioners of the Treaſury, Chancellor of the 
tons of the FExcheq er, or Barons of the Court of Exchequer for 
Exchequer, for the time being, for or in reſpect of any extraordinary 
A xr! . Service to the Crown' that way bappen to be per- 


di ervi 
2 formed by them, or any of them, but that rbe ſaid 


pertormed by Sheriffs ſhall and may enjoy the full Benefit and Ad- 
18 vantage of ſuch Poundage, Allowance, and Reward, 
without any Impeachment or Moleſtation wharſoes 
ver; any thing in this AR contained to the contrary 
thereof in any wiſe notwithſtanding. 
All O:ders ang Y 16. And be it Enacted by the Authority afore- 
Decrees made ſaid, That whatever Orders or Decrees ſhall be made 
2 — by the Barons of the Court cf Exchequer, for Coſts, 
ver for Co L. Damages, and Penalties, in the Caſes aforementioned, 
— or or any of them, or in any other Caſe in this Act 
2 by hereafter mentioned, by Virtue and in Pur ſuance of 
ed in a ſam. this Act, in ſuch ſhort and ſummary Way and Me- 
mary Way, to thod, as is herein before directed and preſcribed, 
have the ſame ſhall bave the ſame Effect, Force, and Virtue, to all 
—— — Ei Intents and Purpoſes, as any other Order or Decree 
other Order or of the ſame Court; and the ſaid Coſts, Damages, 
Decrze ot the and Penalties ſhall be raiſed, levied, and obtained, 
— — by ſuch Proceſs, Ways, and Methods, as are uſed in 
raiſed and c. the ſaid Court, to enforce a Compliance with any 
a by ſuch other Orders or Decrees of the ſame Court. | 
ruC.is as 18 
there uſed to enforce a Compliance with other Orders or Decrees. 


Y Sheriff, Un- 2 : 
No Sheriff, Us . 17, And for aſcertaining the Fees for executing 


1795 Bai of Writs of Elegit, ſo far as the ſame relate to the 
if; ot an ; 

Franchifc, Sc. ſhall for executing a Hab. fac. Poſſeſi mem aut Seixinam, demand 
or receive above 12 d. per tb. ot the yearly Value of any Manor, Meſluage, 
Lands, Tea:menrs, or Hereditaments, whereof Poſſeſſion or Seiſin ſhall 
given, where the Whole exceeds not 100 l. per Am. for every 20 f. above 100 “. 
* Value. 1 | E ex; 
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extending of real Eitares, and for aſcertaining the 
Fees for executing of Writs of Habere Facias Poſſeſſi- 
onem aut Seizinam, be it Enacted by the Authority 
aforelaid, That from and after the laſt Day of Mi- 
chae/mas Term, in the Year of our Lord one Thou- 
land ſeven Hundred and Seventeen, it ſhall not be 
lawlul for any Sheriff, Under-Sheriff, Deputy-Sheriff, 
or their Bailiffs, or for the Bailiff of any Franchile 
or Liberty, or any of them, by reaſon or colour of 
their executing of any Writ or Writs of Habere Fa- 
cias Poſſeſſiomem aut Seizinam, to demand, ask, or re- 
ceive, any other or greater Conſideration, Fee, Gra- 
tuity, or Reward, than is hereafter mentioned (which 
ſhall be lawful to be demanded and taken) that is to 
ſay, the Sum of twelve Pence for every twenty Shil- 
lings of the yearly Value of any Manor, Meſſuage, 
Lands, Tenements, and Hereditaments, whereof 
Poſſeſſion or Seiſin ſhall be by them, or any of them 
given, Where the whole exceedeth not the yearly Va- 
lue of one Hundred Pounds, and the Sum of fix 
Pence only for every twenty Shillings per Annum, over 
_ _ the ſaid yearly Value of one Hundred 
oupds. 

F. 18. And whereas it often happens that ſmall Ponndage not 
Sums only are remaining due upon Judgments, Sta- to be taken 
rutes, and Recognizances, given, acknowledged, and 10 23 
entred into, for great Sums and Penalties, and never- ws, & any 
theleſs in theſe Caſes upon executing of Writs of Ca- Judgment, 
pias ad Satisfaciendum, the Sheriff demands and takes —— 
for his Fees Poundage for the whole Money tor —— — 
which ſuch Judgments, Statutes, or Recognizances, is paid] tor 
are entred and acknowledged; which Poundage often *"Y _ 
far exceeds the Debrs due to the Plaintiffs in ſuch ht — 
Writs: For remedying of which Grievance and In- due, and 
convenience, be it Enacted by the Authority afore- claim'd by the 
ſaid, That from and after the ſaid laſt Day of N- Plaidt mhere- 
chaelmas Term, one Thouſand ſeven Hundred and Mark the fame 
of the Writ before *ri« deliver'd to the Sheriff; an Sheri Dad 
Deputy, Bailiff, & c. offending, and lawfully convified, is guilty of Extortion, 

c. and for each Offence forteirs to the Party grieved treble Damages, and 
double what is ſo extorted, to be ordered by the ons which iſſued the Wrir, on 
Complaint and Proof in a ſummary Way; and alſo 200 J. one half to the 
King, and the other to the Proſecutor, in any Court at Weſtminſter, it ſu. q 
within two Years after the Offence. 
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Seventeen, Poundage ſhall in no Cale be demanded 
or taken, upon executing of any Writ of C:pirs ad 
Satisfaciendum, or upon charging any Perton in Exe- 
cution by Virtue of ſuch Writ for any greater Sum 
than the real Debt bona fide due and claimed by the 
Plaintiff amounteth unto 3 which Sum the Plaintiff 
ſhall be, and is hereby obliged to mark ant] ſpecify 
on the Back of ſuch Writ, before the ſame be deli 
vered to the Sheriff to be executed; and in Caſe any 
Sheriff, Under-Sberiff, Deputy Sheriff, Bailiff, or 
other Perſon ſhall offend againft the true Meaning 
hereof, by taking any greater Fees, Gratuity, or Re- 
ward, than is herein before allowed, every ſuch Per- 
ſon ſo offending as aforeſaid, and being thereof law. 
fally convicted, ſhall be adjudged, deemed, and ta- 
ken, and is and are bereby adjudged, deemed, and 
taken to be guilty of Extortion, Injuſtice and Op- 
reflion ; and all and every ſuch Perſon and Perſons, 
ing thereof lawfully convicted, as aforeſaid, ſhall, 
for every ſuch Offence forfeit ro the Party agrieved 
treble Damages, and double the Sum fo extorted ; 
which ſaid Damages and Penalties ſhall be ordered, 
decreed, and given to the ſaid agrieved Party by the 
Court out of which ſuch Writ or Writs iſſued, upon 
Complaint and Proof of ſuch Extortion made and 
exhibired before the Judges of ſuch Court, in ſach 
ſhort and ſummary Way and Method as to them ſhall © 
ſeem meet; and over and above the ſaid Damages 
and Penalties, every ſuch Perſon ſo offending and 
convicted, as aforeſaid, ſhall forfeir the Sum of two 
Hundred Pounds; one Moiery whereof ſhall be to 
the King's Majeſty, his Heirs and Succeſſors, and the 
other Moiety thereof ro ſuch Perſon or Perſons as 
ſhall ſo ſue for the ſame, to be recovered by Action 
of Debt, Bill, Plaint, or Information, in any of the 
Courts of Record at Weſtminſter, in which no Eſ- 
ſoin, Protection, or Wager of Law ſhall be allow- 
ed, noa any more than one Imparlance : Provided 
ſuch Suit be commenced within two Years after ſuch 
Offence committed, and not otherwiſe : And Provi- 
ded likewiſe, That no Perſon be ſued or proſecuted 
by Virtue of this Act, for any Offence of this kind 
| committed, 
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d committed, before the ſaid laſt Day of Michaa/mas 
d Term, one Thouſand ; ſeven Hundred and Seven - 


teen. 
m $. 19. And be ir Enacted by the Authority afore- 


ie ſaid, That inftead of the Oath uſually adminiftred 
ff to Sheriffs at the entring upon their Offices, the fol- 
ly lowing Oath ſhall be taken by them, and each of 
t them reſpectively, (excepting the Sheriffs of the ſeve- 


y ral Counties in Wales, and of the County-Palatine of 
or Cheſter 3 (videlicet.) | 7 


r- The High-Sheriff's O A T H. 


a- 1* B. do ſwear, That I will well and truly ſerve the The High- 
King's Majeſty in the Office of Sheriff of the Coun- Sheriff's new 
p- |} »e and promote bis Majeſty's 
s, 81 Profit in all Things that belong to my Office, as für as I 
Il, legally can or may; I will truly preſerve the King's Rights, 
ed and all that belongeth to the Crown ; 1 will not aſſent to 
F decreaſe, leſſen, or conceal the King's Rights, or the Rights 
d, of his Franchiſes; and whenſoever I ſhall have Ru- 
he ledge that the Rights of the Crown are concealed or with- 
on drawn, be it in Lands, Rents, Franchiſes, Suits, or Ser- 
ad vices, or in any other Matter or Thing, I will do my ur- 
ch moſt to make them be reſtored to the Crown gain; and : 
all * if 1 may not do it my ſelf, I will certify and inform the 
es King thereof, or ſome of his Fudges ; 1 will not reſpite or 
ad delay to levy the King's Debts for any Gift, Promiſe, 
vo Reward, or Favour, where 1 may raiſe the ſame without 
to great Grievance to the Debtors ; I will do Right, as well 
be to Poor as to Rich in all thimgs belonging to my Office; I 
2$ will do no Mn to any Man for any Gift, Reward, or 
on Promiſe, nor for Favour or Hatred; I will difturb no 
he Man's Right, and will truly and faithfully acquit at the 
To Exchequer all thoſe of whom I ſhall receive any Debts or 
W- Duties belonging to the Crown; I will take nothing where- 
ed by the King may loſe, er whereby his Right may be di- 
ch fturbed, injured, or delayed; I will truly return, and truly 
vi- ſerve all the King's Writs, according to the beſt of my 
ed Skill and Knowledge ; I will take no Bailiffs into my Ser- 
ad vice but ſuch as I will anſwer * 
Us 
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The Under- 
Sheriff 's new 
(ath. 
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them to take ſuch Oaths as I do, in what belongeth to 
their Buſineſs and Occupation; I will truly ſet and return 
reaſonable and due Iſſues of them that be within my Bai- 
liwick, according to their Eſtate and Circumſtances, and 
make due Pannels f Perſons able and ſufficient, and not 
ſuſpected or procured, as is appointed by the Statutes of 
this Realm; I have not ſold, or let to Farm, nor contract - 
ed for, nor have I granted or promiſed for Reward or Be- 
nefit, nor will I ſell, or let to Farm, nor contract for, or 
grant for Reward or Benefit, by my ſelf, or any other 
Perſon for me, or for my Uſe, directiy or indirectiy, my 
Sheriffwick, or any Bailiwick thereof, or any Office be- 

ing thereunto, or ehe Profits of the ſame, to any Per- 
ſon or Perſons whatſoever ; I will truly and diligently exe- 
cute the good Laws and Statutes of this Realm ; and in 
all things well and truly bebave my ſelf in my Office for 
the Honour of the King, and the Good of his Subjects, 
and diſcharge the ſame according to the beſt of my Skill 
and Power : 

So help me G O D. 


$. 20. And be it enacted by the Authority afore- 


ſaid, That the following Oath ſhall be taken by all 


Under Sheriffs of any County or Counties in South- 
Britain, except the ſeveral Counties of Wales, and 
County-Palatine of Cheſter, before they enter upon 
rhe 000 of theic Offices reſpectively; (vide- 
licet. 


The Under-Sherif's O A T H. 


J A. B. do Swear, That I will well and uh ſerve the 
King's Majefly in the Office of Under Sheriff of the 


County of and promote his 


Majeſty's Profit in all Things that belong to the ſaid 
Office, as far as I legally can or may; 1 will preſerve the 
King's Rights, and all that belongeth to the Crown; 1 will 
not aſſent. to decreaſe, leſſen, or conceal the King's Rights, 
or. the Rights of his Franchiſes; and whenſoever I ſhall 
have Knowledge that the Rights of the Crown are conceal- 
ed or withdrawn, be it in Lands, Rents, Franchiſes, 
Suits, or Services, or in any other Matter or Thing, 1 

will 


And Paſling their Patents, &c. 
will do my utmoſt to make them be reſtored to the Crown 
apain ; and if I may not do it of my ſelf, I will certs- 
fe and inform ſome of his Majeſty's Fudges thereof ; 1 
will not reſpite or delay to levy the King's Debts, for 


m Gift, Promiſe, Reward, or Favour, where I may 


raiſe the fame without great Grievance to the Debtors ; 
1 will do Right as well to Poor as to Rich, in all Things 
belonging to my Office ; I will do no Wrong to any Man 
for any Gift, Reward, or Promiſe, nor for Favour, or 
Hatred; I will diſturb no Man's Right, and will truly 
and faithfully acquit at the Exchequer all thoſe of whom 
I ſhall receive any Debt, Duties, or Sums of Money be- 


longing to the Crown; I will take nothing whereby the 


King may loſe, or whereby bis Right may be diſturbed, in- 
jured, or delayed; I will truly return, and truly ſerve» all 
the King's Writs, to the beſt of my Skill and Knowledge 


Iwill truly ſet and return reaſonable and due Iſſues of them 


that he with in my Bailiwick according to their Eſtates and 
Circumſtances 3 and make due Pannels of Perſons able and 
Sufficient, and not ſuſpected or procured, as is appointed 
by the Statutes of this Realm; I have not bought, purcha- 
ſed, or taken to Farm, or contracted for, nor have I pro- 
miſed or given any Conſideration, nor will L buy, purchaſe, 
or take to Farm, or contract fag, promiſe, or give any 
Conſideration whatſoever, by my ſelf, or any other Pei» 
fon for me, or for my Uſe, direfly or indireAly, to any 
Perſon or Perſons whatſoever, for the Office of Under- 
Sheriff of the County of ⁴ which 
I am now to enter upon and enjoy, nor for the Profits of 
the ſame, nor for any Bailiwick thereof, or any other 
Place or Office belonging thereunto; I bave not ſold nor 
contrafted for, or let to Farm, nor have I granted or pro- 
miſed for Reward or Benefit, by my ſelf, or any other Per- 
ſon for me, or for my Uſe, direAly or indireAly, any Bai- 
liwick thereof, or any other Place or Office belonging there- 
unto ; I will truly and diligently execute the good Laws 
and Statutes of this Realm; and in all Things well and 
truly behave my ſelf in my ſaid Office for bis Majeſty's 
Advantage, and for the Good of his Subjefts, and diſ- 
charge my whole Duty according to the beſt of my Skill 
and Power : 
So help me G OD. 


§. 21, 


91 
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How and by F. 21. Which ſaid Oath is hereby ordered and 
— enacted to be adminiſtred and given by ſuch Com- 
miſſioners as ſhall be named and authorized 10 ad- 
miniſter the foregoing Oath to the High Sheriff in 
the County, when and fo often as a Commiſſion or 
Dedimus ſhall be ſued forth of the 7 Court for 
that Purpoſe, or by the Barons of the ſaid Court, or 
one of them, when the ſaid Sheriffs deſire to be ſworn 
in Town, 
Sheriffs of $ 22, Provided that the Sheriffs of Wales, and the 
Wales and County Palatine of Cheſter, ſhall not be obliged ro 
Ch-ſhire to. take the aforeſaid Oaths, or either of them, but 
— ge fhall ſtill rake the uſual and accuſtowed Oarhs as they 
Omiſſion. have formerly done, (except the Words following, 
videlicet,) Te ſhall be dwelling in your own proper 2 
within your Bailiwick, for the time ye ſhall continue in 
the ſame Office (except ye be otherwiſe licenſed by the 
King; ) which Words ſhall hereafter be left out of the 
| ſaid Oaths. 
This Act not & 23, Provided that this Act, or any thing therein 
„ contained, ſhall not extend to the Sheriffs of London 
don and Aid. and Middleſex, the County-Palatine of Durham, the 
aleſex, or Dur- County of Weſtmorland, or to the Sheriffs of any 
ham, or , City or Town being a County of it ſelf, or to any of 
— City or them, as to their placing in or diſpoſing of any of 
Town, being a the Offices, Places, or Employments of their Under- 
eng + "+ 10 Sheriffs, County-Clerks, Bailiffs, or other Officers, 
he Offices” Or their Continuance therein. 
ot Under- 
Sheriffs, County-Clerks, Bailiffs, Cc. 


— ob 4 $ 24. And whereas in an Act made in the four 
count before and five and thirtieth Years of King Henry the VIII th, 
Auditors of Intitaled, An AR for certain Ordinances in the King's 
L 9 Maj eſties Dominions and Principality of Wales, it is, 
Hs P1124 amongſt other things, enacted, That there ſhall be 
their Quiceus Sheriffs in every of the twelve Shires of Wales, year- 
n'd by NY = by the King's Majeſty; and that the 
mM. aid Sheriffs ſhall yearly Accompt before ſuch the 
King's Auditor or Auditors as ſhall be aſſigned and 
appointed by the King's Majeſty for bis Dominions of 

Wales ; be it therefore enacted and declared by the 

A Authority 


Ld 2 W nth — _— — — 
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Authority aforeſaid, That the ſaid Sheriffs of Wales 
ſhall nor be compelled to appear to be appoſed in his 
Majeſty's Court of Exchequer ; but ſhall accompr 
before bis Majeſty's ſaid Auditor, or the Auditors in 
the Principality of Wales, and not elſewhere ; any 
Law, Statute, Cuftom, or Uſage, to the contrary 
notwithſtanding: And that the Quietus of the ſaid 
Sheriffs, under the Auditor's Hand, or bis Deputy, 
ſhall be a ſufficient Diſcharge for the ſaid Sheriff in 
that behalf, 
$. 25. And whereas by the Act made in the thir- Sheriffs of 


teenth and fourteenth Years of the Reign of King _— La 


Charles the Second, Intituled, An Af for preventing TS 


the unneceſſary Charge of Sheriffs, and for Eaſe in Paſ account before 
ſing tbeir Accompts, it was, amongſt other things, pro- — — of 
vided, That the Sheriffs of the County of Cheſter, ,, by Stat. 15 
* and 3 being Counties Palatine, I & Car. 2. 
to their manner of Accompring, ſhould accom » 000 WS Ons 
fore the reſpective — of the ſaid — — _ g 
only, and not elſewhere; be ir enacted and declared thoſe Auditors, 
by the Authority aforeſaid, That the reſpective Au- 
ditors of the ſaid Counties, or their Deputies, by 
Virtue of their reſpeRive Offices ſhall and may take, 
ſtare, and allow the Accompts of the Sheriffs of the 
ſaid reſpective Counties, and appoſe the ſaid Sheriffs 
reſpectively touching the Execution of the Proceſs 
to them reſpectively directed, called the King's Pro- 
ceſs ; and that the ſaid reſpective Sheriffs, upon ſuch | 
their Accompts, touching the Premiſes, ſhall and may 
have, ſue forth, and obtain their reſpective Quietus 
eſt and Diſcharge from the ſaid reſpective Auditors, 
or their Deputies, according to their ancient Courſe 
and Uſage of the Sheriffs of the ſaid Counties-Pala- 
I 8 

26. An it further enacted by the Authes Sheriffs of Ci- 
riry aforeſaid, Thar the Sheriffs of > 6 City and t. Ceftr e 
County of the City of Cheſter, and their Succeſſors, — > nag 
ſhall and may Accompt, as formerly, before the the Mia or — 
Mayor of the ſame City, and his Succeſſors [for the that City, for 
time being) for and touching all ſuch Matters and — Matters 
Things as have been heretofore granted from the — need 
Crown to the ſame City in and by their ſeveral and by their ſeve- 
reſpective Charters, ral Charters, 


$ * 


"ff 
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But for other & 27. And as for and concerning all other Mar- 
— . ters and Things whatſoever, not mentioned to be 
the Auditor of granted in or by the Charters of or to the ſame City, 
the County, as and for which the Sheriffs of the ſame Ciiy are, or 
— — ought to be accomptable to his Majeſty, his Heirs, 
are ſupra ap- and Succeſſors; it is hereby further declared and en- 
pointed to 4 acted by the Authority aforeſaid, That the Sheriffs of 

the ſaid City of Cheſter, and their Succeſſors, ſhall at 
all times hereafter accompt, for and concerning the 
ſame, before, and be appoſed by, and obtain their 
Quietus eſt, and Diſcharge from the Auditor of the 
County of Cheſter, or his Deputy, in like manner as 
the Sheriffs of the ſaid County of Cheſter are by this 
Act appointed ro do, and not elſewhere, or in any 


other manner whatſoever, 


ann Palung their Patents, Sc. 


The SCHEDULE or LIST in 
the Act mentioned, vi. 


ASCHEDULE of FEES to be paid 
for Paſſing the Patents of the ſeveral 
Sheriffs of England and Wales. 


The Charge taken and received in the Court of Chan- 
cery on Account of Suing out of the Patents of 
the ſeveral Sheriffs of England and Wales, 
that are ſued out there, for each the Particulars 
are, as followeth : 

l. 8. d. 


T H E King's Duty for Stamps oo 12 06 

To the Serjeant Trumpeter 3 029 oo | 
To the Maſter of the Rolls oo os os | 
Signing the Docquer o 4 oo 
Hanaper Fee oo& IJ ©o 


The ſix Clerks Fee on the 1558 
ol 


— —- —— — —_ — 
— 


Writ of Aſſiſtance, Writ of Diſ- 
charge, and Dedimus Poteſtatem 
For Ingroſſing the Patent, Writ of 8 
ol 


07 oo 


Aſſiſtance, Writ of Diſcharge, Dedi- 
mus Poteſtatem, the three Oaths, the 
Docquet Parchment, and attending 
the Sealing the Patent | 


The Recognizance and Duty in a V 
Parent, more 55 FM 


14 4 


SI 


is ASCHEDULE of FEES to be paid 
by the Sheriffs of Exgland and Wales 
for Paſling their Accompts. 


FEES to be paid to the Clerk of the Pipe at the 


Appoſal of Sheriffs. 

E I. 8. d. 
Ant ol 13 og 
Cumbr' ol 13 04 
r "0. uy 


00 OO 
4 „ 


Ot the Office of Sheriffs, 


6-0 
Hunt” ol os 08 
Lond' and Mid' ſex 02 oOo oo 
Lincoln 02 13 og 
Monmouth ol 13 o 
Northumbr' cl 13 og 
Rutland ol. o6 o 
Weſtmor ol o6 o$ 


The reſt of the Counties of ld N ol 
each 


O 


00 


FEES to be paid to the Clerk of the Pipe at caſt- 
_—_ of Court, and for the Quietus, and 
C 


neellor's Allowance. L 
Antab' Hunt. 04 
Cumb 02 
Ebor 10 
Kent 04 
Lond' Mid'ſex 05 
Monmouth 6 02 
Northumber 02 
Rutland 01 
Weſtmor : 02 


Tbe reſt of the Counties of N Je, 
each 


8. 
53 
16 
03 
OZ 
o6 
16 
16 
16 


03 
03 


CASUAL FEES to the Clerk of the Pipe for 
the Allowance of Fuſtices Wages in the Countie: 


following, viz. 


l. 
Bor' yy 
: Lond' Mid'ſex oo 


Lincoln oo 

The reſt of the Counties of Elan oo 
if any ſuch Allowance be made 

For Setting of a Seizure or Debt by 
Petition, or Judgment of Court, oO 


when it happens 
For Allowance of a Record of Sur- 8 
pluſage for tne firſt five Pounds . 
For every other ſive Pounds o 


8. 


0 


13 
10 


o6 


o6 
03 


FEES 


S_o SS Dc A. . . 


Gd. GI e wo. 


0 
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FEES to be paid to the Clerk of the Pipe for the 
ſeveral Cities and Accompting Fowns for their 
whole Accompt, and Quietus thereupon. 


p . l. Ss, d. 
2 Briſtolꝰ by 
ivit' Glouc' F 
Civit' Ebor 8 of each 01 10 00 
Vir Novi Caſtri 
Civit' Camuat' ? 
Civit' Coventry | 
Civir' Exon' 
Civic Litchf 
Civit' Lincoln . 
Civit' Norwic > of each 01 o oo 
Vil Kingfton ſuper h 
Hull 


Vik Nor 
Vil' Pool 
Vil' South'ton 3 


FEES to be paid to the Secondaries, and others 
the Sworn Clerks in the ſaid Office, at the Ap- 
poſals of Sheriffs at the coming into their Ae 
compt, and writipg their Annual Books, together 
with the Vicontels of the Foot or Charge of their 
whole Accompr. | 


hs - 
ny oo os oo 
| m_ 5 7 each , oo 6 oo 
Cam' Hunt 4 13 4 
Cornub' o6 Oo oo 
Cumber' o 13 04 
Derb' 05 oo oo 
8 | 7 each o Oo 06 
Eſſex 10 o6 08 
Ebor' 17 o oo 


Of the Office of Sheriffs, 


* L & . 
ouc 333 
Heref + each o6 ©0 oo 
Herr 05 os 08 
Kant' o6 13 04 
Lincoln o4 13 4 
Leic' o6 12 04 
Lon' Mid'ſex, two Sugar Loaves,. and 04. 09 oo 
Monmouth OZ 00 o 
Norf o6 13 04 
North ton 4 10 Oo 
Northumbr” o4 13 04 
Nott' o5 10 oo 
Oxon' | # _— 606 
Rut!” 03 o6 os 

| _ . 5 each 95 13 4 
_ c each os o oo 
South ton | | o7 13 04 
Staff o5 13 04 
Somerſ o9 06 o 
Weſtmarl' x ©2 oo ooo 
Warr' 04 16 08 
Wigorn e©6 oo oo 
ets 08. 00 oo 
FE ES for Caſting out of Court, and for Quietus, 

viv. 

1 8. d. 

| o6 oo oo 

; 05 os 08 

055 os os 

o4 13 04 

05 13 04 

c4 13 04 

o5 o os 

o8 o6 o$s 

o6 13 O4 

11 oo oo 

23 06 ob 

07 o6 


a” Aa Oh. © Oak ca Ja AA Ta — 


—_— kg 
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Civit' Wigorn 02 oo o 
5 . 


Vil Kingſton ſuper Hall , o 06 os 


Vil Nott 02 o oo 


S. D. 
Heref* os 00 oo 
Hert' | c6 13 og 
Kant” 11 1 2 O4 
Lincoln 06 00 oo 
Leic N o8 o6 08 
Lon' Mid'ſex two Sugar Loaves, and 04. oo oo 
Monmouth O0Z oo oo 
— ton 5 each 07 06 08 
Nar' os o6 08 
Northumbt 04 13 04 
| Oxon' o8 o6 08 
| RutP 02 00 oo 
— a 06 13 04 
ur | 
Suſſex 7 each 05 16 08 
Salop o o6 08 
Suff o6 oOo Oo 
1 South ton o8 o6 08 
1 Somerſ Io o oo 
3 Weſtmor o2 os og 
> Warr 5 10 oo 
; Wigorn' 07 o6 os 
Wilty o8 13 04 
0 
FEES of Sheriffs for Cities and Accompting 
A Towns. | 
6...» 
. Chir Briſtol 03 <6 og 
< Civir' Canwar? d o2 13 04 
Civit' Ebor* o5 09 Og 
g Civit' Coventry , 02 13 4 
4 Civit' Exon ol 1o oo 
4 Civit' Glouc' 02 13 4 
4 Civit' Lincoln 02 13 04 
8 Civi' Litchf ot o6 os 
2 Civit' Norwic' 03 06 os 
20 
58 
58 
bot 


100 


Ot the Ociee af Sherifſn, 


6 F l. 8. d. 
Nov' Caſtrum 4 02 13 04 
Vil' Fool 01 10 oo 
Vil South ton 02 00 00 


Memorandum, The Sheriffs of the Counties Palating 
of Cheſter and Lancaſter do wat gecampt before the 
Clerk, of the Pipe, but before the reſpectiue Auditor 
of thoſe Counties; but their Books being writ every 
Tear, and Certificates made (of what they take in 
Charge) to the Auditor, the following Fees are to be 
taken by the Clerk of the Pipe, and the ſmarn Clerk 


for theſe Counties, (viz.) 


l. 8. 
Cheſter 2 o 2 04 
Lancaſt 04 06 08 


FEES to be paid to the firſt Secondary. 


l. 8. 
"OR allowing the Sheriff's Tallies 3 
F of Profer each County + 00 . ob 
In each Ciy and Town 00 03 04 
Making up the Sheriff's Sum contain- | 
ing his whole Charge in 757 5 1 
Lond' Midd'ſex 00 13 04 


For the reſt of the Counties, each oo 06 08 
Allowing a Talley de remanente Compi 

or any other Talley de Sol in bis & o ont o 
Account, when ſuch happen 
For charging a Poſt Scrow, which 


rarely happens * 
To the ſecond Secondary. 


op oF 04 


Fo drawing down a Debt re- 
cejved by Diſtring', or levied by 
_ Wrat, of Fieri Facias from either of d 03 04 
the Remembrancer's Office upon the ä 
Scrow Back. i 

If ag extraordinary Length oo 06 08 
% To 


8 82 * 


” XS AJS 


CONS, 
— — 


58 
T6 


= * , "© +. 
- a * * As ; 
* a % 
= oo >< 
6 . 
f = : 
_ * . 
*. 
p a 4 


To the Portnbag. 


L 
F Merotkag the Serow of 
green Wax of the Sheriff of the (o 00 
Lond* Midd'ſex _ oo 
The reſt of the Counties of 25644 * 
each 
For the accompting Towns and Cit | 
= * Fos * 


their reſpective — viz. 


order to be ruled, or diſ- 
charged 
For fin "g of a Seizure or Debt upon 
a Sheriff's Accompr, by Petition or 
Judgment of Court, when it bap- 


pens 

Filing the Certificates of Felonsh _ 

Goods, and charging the Debts 
therein . each 


FO a Conſtat of a raked, or if 
in 00 o4 


00 03 


fir the Allowance of Tuftitet Wager. 757 


Y 1. 6 

you o2 00 
Lond' Midler | o2 oo 
Lincoln 61 00 
ie Enna nh 1 1 


Fir S beriffs Allowances. © ; 
l. * 


28885 


04 


ca ual and decidental Fees to the ſworn Clerks is 


5, 


Eber oo 13 04 
Lond' Midd'ſex 03 o6 08 
The reſt of the Counties, each 00 06 08 


H 3 | Record 


102 


| Of England, in each County, 550 
oo 


Ok the Office of Sheriffs, 


| . . . 
Record of Surpluſage for the firſt five 
Band n 3 00 o6 8 
For every other five Pound oo 03 04 
To the writing Clerk for the Buſineſs of the whole 
*,.-.-— 
75 5 | | l. 8. d. 
Can Hunt* o5 00 00 
Cornub 06 00 oo 
Devon — 06 00 00 
Eborꝰ 15 O0 Oo 
Kant' 07 O00 Oo 
Lincoln 06 10 O00 
Lond' Midd'ſe x o6 O00 Oo 
Monmouth 63 O0 00 
Rutland o1 OO 00 
Somers | 07 13 04 
Suſlex ©3 lo 00 
Weſtmorl ©2 OO co 
The reſt of the Counties, each 05 00 oo 
Civit' Briſtol' 01 00 co 
Civit' Ebor' of 00 00 
Civit' Norwic' | 001 00 00 
Kingſton ſuper Hull oo 18 04 
Novum Caftrum 001 O00 00 
Vir Pool oo o6 08 
The reſt of the Cities, each . © 00 13 04 
Com' Pal' Ceſter . | — os 08 
Com' Pal' Lanc' 13 04 
To be paid to the Bagman of the Office ar the 


Appolal of the Sheriffs 
. 4 . 


Sbillings and fix Pence, and the 
caſting out : 
8 each City and . AccompeingÞ 3 


08 
4 


PPLULUL᷑LUVVVVVV lh it... ed. LH AT IE WP = Þ - 


And Paſling their Patentg, de. 


FEES to be paid to the Comptroller 7 the Pipe. 


For Caſting out of every other Coun- "Tor "IP 


For return of Sammons for London, , 

Middleſex, and Jerk, each Þo0 % 
For return of every other Sammons oo 02 
For Petitions, which ſeldom happen 00 02 


8. d. 
FON Appoſal of Lend', Muff. | 2 
and Vo each N. 

For Appoſal of Surrey, Suſſex, — 
land, and Weſtmorland, each TY... 
For Appoſal of every other County oi o7 os 
For Caſting out of Lond, Cn: 4 6 

5 and York, ach 3 "F 
or Caſting our of Surrey, Suſſex 
Rutland, each 3 ns a or. 
00 
00 
o6 
o6 


The FEES to be taken by the Three Clerks of the 
Comptrollor of the Pipe in Paſſing” Sheriffs Ac- 


compre, 


Is. Caſting our, 
l. 8. l. 8. d. 
Edd 
Hertf” each o1 O2 06 * ol oo 
£ orth'ton U 
Rows each or o oo!or o5 00 
Lond', Midd'ſex o4 o oOo lo o Oo 


Salop 
Northumbr” 


Glouc 8 9 02 02 061] 02 go oo 


Suffolk each 02 o — 02 06 ov 
South' ton 6 
5 | 
| 


ot che Ole 1 Sheritts, 


; Appoſals. | Caſting out, 
I. . d. i. 6.0, 
each ol 19 02 01 16 of 


each o 05 02 


N 


023 06 o 


— WP: each 63 09 2e 06 os 


: ; 
Ebor* x o4 16 804 16 >< 
Weftmor' oo 17 o6]o0o0 17 of 


or return of every Summons ſeven Shillings and 


* 


ſix Pence, except Lend, Middleſex, fifteen Shil- 
lings, Dyk one Pound and five Shillings, and 
Cornwall, Devon, Dorſet, Lincoln, Samer ſer, Suffolk, 
South ton, Wilts, and Salop, each ſeventeen Shil- 
lings and fix Pence. For the Petition of Allow- 
ance three Shillings and ſix Pence, except in 
Londen, Middleſex, and ork, thirteen Shillings 
and four Pence; and in Cornwall, Devm, and 
Somerſet, fix Shillings and eight Pence each; fot 
every other Petition one Shilling; and for the 
uſtices Wages in London and Middleſex, ten 
Shillings. * * Bane. 


* 


FEES 


vw ww 


* T3 .** bly 5 bis 


— x. a R2-} 


And Paſſing their Patents, 8c. 
FEES to be paid by Sheriffs in the King's Re- 


membrancer - 
he enters .into bis Office. 


| l. 
THE Stamp Duty of the Reo -N o 
+ nizance 

The Caption Fee before the Baron . 00 
The King's Remembrancer's Fee for 


and Norfolky for each of them 
To him for every County of g- 
and, except Lancaſter and Dur. 
and the ſeveral Counties of * 00 
which give no Security in the Exche- 
+ | 
Tc the Attorney for making the Re- 
cognizance, attending the Baron, 
entring and inrolling the Recogni- 
zance, making the Fiat, and Duty 
for the fame, and filing the War- 
rant of Attorney 155 
Upon the Appoſal of every Sheriff up- 
on the Proceſs returnable in Eaſter 
Term to the Deputy Remembtan- 
cer 5 
To the Attorney that receives and 


files the Writs, and attends the Ap- > oo 


poſals of the Sheriffs _ | 
The like upon the Proceſs returnable 
in Michaelmas Term 
For making the Certificate when the 
" Sheriff enters upon bis Accompt of 
what Seifares are by him made o 
upon the Proceis returned in thai 
Office duriog this Year 


doo 


6. 


10 


the ſame, for the Counties of Tank Co 


Office, upon giving Security when 
K 


os 
04 


105 


106 


Ok the Ochce of Sheriffs, | 


Treaſurer's Remembrancer's Office in the 


Court of Exchequer. 


FEES taken of Sheriffs in the ſaid Office on 
Paſſing their Accounts by the Remembrancer. 


piting a Sheriff's Appoſal, or for 

a Day over to finiſh bis Accompts 

Upon the view of a Sberiff's l 5 
in Eaſter and Michaelmas Term 

Upon the Commiſſion ro ſwear a She- T 0 
riff in the Country ro Accompr 

Upon examining and ruling a Sheriff's 
Petition of Allowance for the two 
Days granted ex Gratia Curie forp 00 
finiſhing bis Accompr, and for filing 

dis Aﬀdavit of Felons Goods ö 


PON a Baron's Warrant for for 
00 


Upon examining and ruling any other 
Petition in a Sheriff's Accompr, 
when any ſuch happens 

Upon a Record of Su 

- firſt five Pound 

For every other five Pound oo 


For filing any Conſtat, Warrant, or o 00 
ther Exhibit 3 


By the ſworn Clerks. 
FOR making the View of a = 
OO 


riff's Accompt in Eaſter and Mi- 
chaelmas Term, five Shillings each 
Term, viz. 

For giving a Sheriff Notice termly, 
during bis Year of Office, of any 
Information or Plaint againſt him, 
according to the Statute in thae | 
Caſe made and provided, and for 502 
atrending his Appoſals before the tt | 
rons, and in Eaſter and Michae/mas 
Terms, twenty Shillings each Term, 


511. J 


rpluſage for the S oo | 


04 


06 
06 


Io 


1. 8. d. 


08 
08 


8 £ 


00 


00 


3 
4 


For attending a Baron for his land g oo 


For W a „ in Onere Con- ? 0 


And Paſſing their Patents, &c. 
l. 8. 
For drawing any Warrant to be Ggn- 
ed by — Chancellor, or a Baron > oo os 
thereto 03 
For directing a Sheriff in his Buſineſs 
during the three Terms he is upon 3 
his Accompt, ten Shillings each 
Term, viz. 
For making the Commiſſion to ſwear 
a Sheriff in the Country to Accompt 
purſuant ro a Warant from a Baron 
for that Purpoſe 
For the Oath thereunto annexed 
For a High Sherift's Warrant to be 
ſworn to Accompt, (when he comes 
in Perſon) and far attending his be- 
ing ſworn 
For an Under-Sheriff's Warrant 03 
For attending and putting in a Sheriff's 
ol 


00 


Bills of Profers at the Receipt of 


Exebequer in Cro Cli” Paſche & Cro' o6 
Sci Mich' when this Year is ended, 
at his Swearing io Accompt 

For entring the two Days ex mos 7 


Curie 

For drawing a Sheriff's Oath touching 
Felons Goods 5 os 

For a Copy thereof to tranſmit to the | 
Pipe 200 VN 

For a 4 Certificate of the Execution of a 
Proceſs 

For a Search in order to make ſuch 
Certificate oY 

For drawing any Perition in Parch- 
ment, and Inrolling it 

For inrolling a Sheriff's Bill of Allow- 


ance 


oo o6 


Foo. 13 


* 2 agrant b 80 the 07 
For a Record. or Surpluſage or the 
firſt five Pounds FM 80 * 
For every other fire Pounds 00 03 


. 


d. 
08 


04 


..09 


00 
04 


08 


08 
os 
4 

08 
4 


800 


4 


08 
04 


For 
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Ok the Dante of Dherifks, 
| IC l. 8. d. 
For copying any Seizure made by a1 0 

Sheriff, per Sheer | 
For examining and-figning the fame oo oz 04 
For a Writ of Aſſiſtance and Seal 00 10 00 


For attending at Weſtminſter to diſmiſs | 
a Sheriff the Court, on finiſhing bin Co os 08 
Accompt 
By the Filazer. 
. 5. d. 
F OR entting Higb · Sheriffs Com- 


miſſion, or Warrant. 4d Comper Cod 05 

tand on the Scroll of Accomptants 9 | 

For an Under-Sheriff's Watrant, and 3 
any Warrant 4d recipiend Brevia a 

For the Sheriff s Tallies of Profets oo 02 

For entring a Sheriff's Writs on * 

Bills _ 

And when he comes Pat Diem and 
Amerciaments are ſet by the Court, 
then for each Amerciament one Shil- Boo c6 00 
ling, being uſaally fix during his 


Year, viz. $ 72 
W ben any Plea, Compoſition, Order, or the like, 
happens during a Sheriff's Accompr, through his 


Defaults' or Contemprs, be pays the ſame Fees 
that are paid by other Suitors. 


8 2 


There have bern ſame ſmall Fees, time out of mind, 
paid to the Undey-Clerks, viz. © 


1. — . l. 
OR writing a Warrant . | 
made * 0, * Ca 

On return of Proceſs twice a Year, 
_ five Shillings, vx. 0 10 
For ingroſſing e 3 


F 


anne ed 
| 8 


. 


d 


aud Paläng their Patents, 8c. 709 


2 As likewiſe to the Portubag, VIZ. 
4 5 
1 bean TO 
3 N Aer his 4 00- OI oo 
A Sheriff pays him at each of his Ap- | 
poſals two Shillings, viz. : doo 3 
And for Poſtage of all his Buſineſs, du- 
d. ring the time he is upon his 1060 05 co 
compt. 6 8 


2 A Particular of ſuch Fees as are to be paid by She- 
riffs in the Office of Remembrancer of the Firſt 


00 Fruits and Tenthi in His Majeſty's Exchequer. 
8 i = e 
Do | attending the Sheriff's Appo- 
ſals at Niſtminſter upon their re- | 
turning of Writs iſſued for Arrears $00 o4 ag 
of Firſt- Fruits, and for filing the — 
Py ſame-in Eaſter Term, each 
The like for Michaelmas Term 00 04 04 
X F E E S tobe received by the eign A poſer bis 
7 Deputy, or Chief Clerk, of al Se of Comnr 
es ties, Cities, and Towns, at their Appoſal upon 


the Summans ef the Green Wax, and for ma- 
Ling out the Tuſtices Wages when craved by the 
1  Shoiff. 7 | 
4 


Counties. Appoſal. | Juſtices 
Wagen 

G 2 L 4 WL 4 1 
00 Brau o3 05 oOo 12 06 
” Berks 03 05 004.01 12 ods 
09 Bucks 2 00 | 01 12 os 
| Cambr' Hunt? 03 05 00401 12 06 
09 Cornwall! os o5 oo | ol 12 os 
Cumberland * 03 05 o ot 12 o 
As Derby 3 03 18 bas 12 06 
6h ; | Devon 
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Ok the Office of Sheriffs, 


Counties, 


Devon 

Dorſet 

Eſſex 

Glouceſter 
Hereford 
Hertford 

Kent 

Leic' 

Lincoln 

Lond' and Mid'ſex 
Monmouth 
Norfolk 

North ton 
Nottingham 
Northumbei land 
Oxford 

Rutland 

Salop 

Somerſet 


Soutb ton 


Stafford 
Suffolk 


Sutrey 


Suſſex 
Warwick 
Weſtmorland 
Worceſter 
Wilts 

Vork 


Cities. 


Bito! 
Coventry 
Canterbury 
Exeter 
Glouc” 
Lircbfield 
Lincoln 


Ss. 

05 
05 
05 
05 
05 

18 
05 
05 
05 
10 
05 
05 
05 
18 
15 
05 
15 


05 


05 
18 
05 
05 
03 
05 
05 
15 
05 
05 
05 


Appoſal. 
d. 


oo 
00 


888888888888888 8888888828888 


Juſtices 

Wages. 

Il. 8. d. 
ol 12 06 
„ 12 66 
| or 12 06 
or 82. 66 
ol 12 05 
on 12 06 
or 12 06 
ot 12 06 
ot 12 06 
05 10 0O9 
ol 12 06 
0JZ ©5 oo 
a2-- - 83-706 
18 86 
E 12 06 
01 12 O86 
00 oo 00 
[Ol 12 06 
ol 12 086 
13 66 
on 12 086 
03 o5 Oo 
or 12 06 
Or 12 06 
ol 12 06 
00 oo 00 
on 12 086 
of 13 - 06 
103 5 00 

Appoſals. 
L's * 
oo 17 O6 
oo 17 06 
oo 17 os 
01 12 06 
„00 17 086 
oo 15 10 
oo 15 10 


And Paſſing their Patents, 8c. 111 


L 8. d. 
Norwich or 12 06 
þ Worceſter | 00 17 os 
6 York Go 17 08 
6 | 
6 | 
6 Towns. Appolals, | 
8 a L 8. d. 
6 | Klas ton ſuper Hull ) %% 1% 10 
8 Nottingham 00 17 o6 
6 Newcaftle upon Tyne 00 17 ©o6 
6 Pool 00 14 2 
20 South ton o 17 06 
26 
2 If FEES to be taken by the Clerk of the Extratts 
6 in His Majeſties Court of Exchequer, and 
\6 the ſworn Clerk in that Office, of all Sheriff 
16 accomptable in the Exchequer upon their Appoſals 
00 on the Summons of the Green Wax. 
56 
06 | 8. d. 
6 the Clerk of the Extracts for 
* , 3 and Weſtmorland, „ 00 10 oo a 
eac 
s ol London and Middieſex ot 02 oo 
6 Of the County of Rutland 00 13 04 
96 Of every other County, each oF oo 00 
_ Of the City of Exon 00 10 00 
6 Of every other City and Town, each oo o6 08 
26 To the ſworn Clerk for writing out the Summens 
0 twice every Year, and attending the Appoſals. 
Of the County of Rutland 3 
t 00 o9 02 
d. Of Ebor ol 16 08 
06 Of Surrey of 13 04 
06 Of Weſtmorland 0 | oo 16 08 
o6 Of the Counties of Her#f', Hertf', 7 f 
06 Oxon, Suff and Sough zen, each 8 e 
o6 Of every other County ol o6 08 
10 Of the Cities of Briſtol, Litchfield, and 
10 Town of Pool, each 5 Too 1 
ich : Of 
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Of the Cxy 


. 
of Exon 00 10 Oo 
Of every other City and Town, each oo 08 0% 
The Fee doe to the Chancellor of the 


Exchequer, his Secretary, and Clerk, 
for Paſſing a Sheriff's RE to 
be 


PE E St to be taken by the Curfitor-Baron * 


' Clerk, of the ſeveral Sheriffs of * 


d. 
T5 the Baron for ſwearing to their 
* and ligning their b. 00 08 
To his Clerk 04 = 
To the Baron at their Appoſals bs o 00 
» his Clerk ate ; oo 07 os 
a the Baron at their our o 
Courr We * 
To his Clerk 06 


Sheriffs of London and Middleſex, oy Sherifh . 
the County of Þrk, pay double Fees, and 
Sheriffs of Suſſex, Surrey, Rutland, and Meſt mor- 
land, pay half Fees. 


FEES certain and caſual to bs paid by the She- 
riffs to the Marſhals of His Majeſty's Court of 
Exchequer, granted to them by Patent wnder ht 
Great Seal without Salary. 


Eaſter Terms 


LE Sheriffs of the Counties of 

England come then to be appoſed 

on their Writs and Proceſs before oo 15 to 
the Barons, and pay the ſaid Mar 

ſhals (except Rutland and Fork ſhire. ) 3 

Rutland o day balf char Fee, vx. 00 of 17 


8. d. 


2 aca double , 01 17 68 


* 3 Mſubael 


| 


| and Paſting their Patents, 8c. 113 


. 
5 Michaelmas Term. 
| The ſame Sheriffs are appoſed again on the ſame 
00 Writs and -Proceſs, and to pay their Fees as 
above. Fo 

15 | Eaſter Term. 5 

Sheriffs of the Cities and Towns, and Deputiet of - 

| the Cinque Ports, each of them to pay ſeve- 
. rally upon their Appoſals then, as followeth, 

vix. | 
8 
: 6. 60 
0 J Jocolo, Canterbury, Pool, Glou- 
0 ceſter, Wigorn, Nottingham, Co | 
6 | ventry, Southampton, Litchfield, Foo o8 08 
1 and Deputy of the Cinque · Purts | 
York, Norwich, Exon, Newcaſtle, 
6 Hull | © oo 13 04 
; Briſtol City 000 10 05 
* | Michaelmas Term. 
5 8. d. 


TH E Sheriffs of Cities and Towns 
above, appoles then, are to pay | 
the ſame Fees as paid in Eaſter doo o3 oo 4 
Term, and when ſworn ro Ac- 
compt, are to pay more 


W 


Bailiffs of Liberties ſworn to Accom 
are to pay each reo oo os 
Briſtol tor is to pay 00 03 c4 


$4; Michaelmas 


= 


— 


QHeriffs of Counties prefixed that? 


QHeritis of Counties ſworn and ap-? 


Michaelmas Term. 
l. 


Term to be ſworn, and to take 
their Accompts in Charge before the 
Curſitot- Baron, on the Summons of 
the Pipe, and before the Foreign 


Appoſer upon the Green Wax, viz. 01 


Eſſex, Hertford, Kent, Cambridge, | 
Huntington, Northampton, Lincoln, 
8 rafford Wigorn, Wilts, Cornub, 
Salop, Berks, and Bucks, are to pay 


each 


J 
Rutland is to pay half that Fee 00 
London and Middleſex is to pay hg e, 


Fees for a whole Year 


London Gauger then ſworn in Court #2. oo 


to pay 


Hillary Term. 8 


poſed before the Curſitor- Baron 
and Foreign Appoſer, as in Micha 
elmas Term, viz, Surrey, Suſſex, 


Oxon, Berks, Norfolk, Suffolk, Here- or 


ford, Dorſet, Monmouth, Somerſet, 
Derby, Nottingham, Devon, Glouce- 
ſter, Warwich, Southampton, and | 
Leiceſter, to pay each 3 


Dirk pays double 02 


Eaſter Term. 
l. 


GHeriffs of Cumberland and Nordbum-: 


berland, then prefixed and Appoſed 

on the Summons of the Pipe and, 
Green Wax, before tbe Curſitor- 
_ and Foreign Appoler, to pay 
e | 


Ok the Office of Sheriffs, 


86. 


12 
os 


09 


: 


d. 


08 


02 


04 


And Paſüng their Patents, 8c. 
' . 


[ 
Weſtmorland then to pay bis Fees ah © 
OJ 


the whole Year 
Lancaſhire for the whole Year 
Cheſhire for the whole Year 03 06 068 
All Sheriffs diſcharged by Proclamation 

in the Court, except Tork wh 
Tork is to pay ot 11 


Caſual Fees. 


l. 
Heriffs attached by Order of Court 
S or Warra by | Hog 2 -2% 
riffs in Cuſtody Diem, unt 
diſcharged per $20 os os 


If the Marſhal rides into the Country x Pence 
per Mile forwards, and the ſame backwards, 
towards bis Charges from the Sheriff on whoſe 
Accompt be goes. vis 

l. 8. d. 


Every Sheriff — hath _— time 
given bim by er urt, or 
Warrant to paſs his Accompt, or to wy. 66 | * 
be appoſed, to pay 


The FEES tobe taken by the four Uſhers of His 
Majeſty's Court of Exchequer. 


l. 8. d. 
Or every High - Sheriff when he | 
enters on Recognizance in the C % o oo 
Exchequer 
Of every Sheriff of a County ſworn , 
to anſwer q bis two Appoſals | 
on the King's Remembrancer, Trea- + 
ſurer's Remembrancer, and Firft- , 
Fruirs Proceſs, for each the faid 
. 3 1 "6/0 
every Sheri a City, Sc. on 
each of his ſaid rwo Appoſa's ; 3 


12 Of 


2 * 
— — wa — 
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Of every Shetiff of a City, Oe. z eo 


Ok the Office of Sheriffs, 
l. 8. 
Of every Sheriff of a County ſworn 1 
to bis Accompt in Court, or elſe- 
where, and on his Appoſul on the 
Pipe Proceſs before the Cutſitor- 
Baron 
Ot every Sheriff of a City, &c. on dhe d oe 04 
like Appoſal | 
Of every Sheriff of a County at his 

caſting out of Court, or finiſhing Ss 0B 

his Accompt 
Londen, Middleſex, and Torkſhire to pay double, 


1 


oo 18 


FEES to be taken by the Court-Rveper of His 


Majeſty's Court of Exchequer, 


l. s. 


Of every Higb-Sheriff when he en- 
ters on Recognizance in the Ex- > 00 02 
chequer | 
Of every Sheriff of a County-Town 
to anſwer upon his two Appoſals on 
the King's Remembrancer, Trea- | 
ſurer's Remembrancer, and Firſt- C 9? 
Fruits Proceſs, for each of the ſaid 
Appoſals 
Of every Sheriff of a City, &c. on 
. each of the ſaid two Appoſals $ o0 
Of every Sheriff of a County ſworn 
to his Accompt in Coutt, or elſe- 
where, and on his Appoſal upon the> oo 03 
— Proceſs, before the Curũtor- 
aron 


ol 


the like Appolal . * 17 
Of every Sheriff of a County upon 

his Appoſal on the Summons of | 

Green Wax before the Foreign Ap-C o 07 

poſer, and Clerk of the Eſtreats | 


If Appoſed out of Term 00 02 


Of every Sheriff of. a City, c. on 
the like Appoſal - 5 = 


28 8 8 


and Paſlng their Patents, Sc. 
Of every Sheriff of a County on his j l. 8. d. 
caſting out of Coutt, or finiſhing goo 02 ov 
his Accompts 


London, Middleſex, and Tork, to pay double. 


FEES to be receiv d by the Meſſenger of the ſaid 
Court, VIZ. | 
Or every Sheriff of a County ſworn 
to anſwer upon his two __— 
on the King's Remembrancer, Trea- , 
ſarer's Remembrancer, and Firſt- . 
Fruits Proceſs, for each of the ſaid 
of 227 3 riff of a City for each 
every Sheriff of a City for ea 
the ſaid two Appoſals 7 6 
Londm, Middlefex, and York, to pay double. 


FEES to be received by the Tipſtaff in the ſaid 


Court. 


Or every High-Sheriff when he en- 

ters on Recognizance in the Ex- oo o2 oo 
chequer 

Of every Sheriff of a County (worn 
to anſwer upon his two Appoſals 
upon the King's Remembrancer, 
Treaſurer's Remembrance, and Firſt 
Fruits Proceſs, for each of the ſaid 
Appoſals 

Of every Sheriff of a City, Gc. wes}, 
to anſwer the like Appoſals ”_ 

Of every Sheriff of a Coumy ſworn 
ro his Accompt in Court, or elſe- 
where, and on his Appoſal on the þ 3 00 
Pipe Proceſs before the Curſitor-Ba- 
ron 

Of every Sheriff of a City, Sc. on his 
Appolal on the Pipe Proceſs before ol 
the Cui ſitor- Baron * 

Of every Sheriff of a County at his 
caſting out of Court, and finiſhing > 00 o2 oo 
his Accompr 

London, Middleſex, and mA to pay double. 

3 


OO 


FEES 
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Ok the Dffice of Sheriffs, 


FEES and Allowances to be paid to the Audi. 
tors of Exchequer, for Making up and Paſſing 
the under mentioned Sheriffs Accompts, viz. 


Il. s d. 
FOR inrolling a Sheriff's Patent, 3 
filing the ſeveral Cerrtificares, 
drawing and Ingroſſing the Ac-Yao oo oo 
compr, and for the Quietus of the 
Sheriff of Cheſkire and Lancaſhire, 
the Fees for each County to be 
For the County: Palatine of * 09 06- of 
according to ancient Cuſtom 
For caſting out of Sheriffs in open 
Court, except London and Middleſex, Fvo to oo 
York, and Lincoln, each County 
For London, Middleſex, Tork and Lin- 
coln, each County For 0 
FE E S to be paid by the Sheriffs of Wales to the 
Auditor A Wales and Cheſhire, for the ſeve- 


ral Sheriffs of Wales. 
| l. s, d. 


Fo R every old Seizure charged in 
the Sheriff's Accompt do ol 
For every new Seizure charged jn the 

Sheriff's Accompr 00 o2 oo 


For inrolling a Sheriff's Parenr, filing 


the ſeveral Certificates, drawing and 
ingrofling the Accompr, and for the os 18 o4 
Nuietus eſt for each County 


The FEES due to the Receiver of North and 
South Wales. 
l. s, d, 


F O R every Sheriff upon paſſing his 
Accompts at the Audit for ſigning 
his Accompts, and entring in 20 EP. "Oh 
Reyęnuę- Book 


For 


And Paſſing their Patents, &c. 119 


For the Sheriffs of Cheſhire. 


l. 8. d. 
FOR inrolling the Sheriff's Pa- 

tent, filing the ſeveral Certiſi- 
cates, drawing and ingroſſing the . © 0 
Accompt, and for the Quietus eft. 


14 Anno 


* 
2 
— ——— 
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Anno Tertio Georgii Regis, 
Cap. 16. 


An ACT for the better enabling Sheriffs to 
ſue out their Patents, and paſs their Ac- 


compts. 


WW Hereas it is not reaſonable that the Sheriffs of 

this Kingdom, who are obliged to take upon 
them that trqubleſom and expenſive Office for the 
Service of their Country, ſhould pay thoſe large Fees 
that are demanded of them, and of right belong to 
the Officers and Clerks of the Chancery, Exchequer, 
and Pipe, for Paſſing their Patents and Accompts, 
and obtaining their Quietus's; And whereas it would 
be unreaſonable to take their due Fees from the 
Officers and Clerks, or to expect that they ſhould do 
the Duty of their reſpective Offices without a rea- 
ſonable Reward for their Labour; And whereas the 
whole Expence of Paſſing the Patents and the Ac- 
compts of the ſeveral Sheriffs herein after mentioned, 
amounts to four thouſand Pounds : Therefore to the 


end that the Sheriffs may, be eaſed, and Juſtice done 


ro the ſaid Officers and Clerks,*be it enacted by the 
King's moſt Excellent Majeſty, by and with the Ad- 
vice and Conſent of the Lord Spiritual and Tempo- 
ral, and of the Commons in this preſent Parliament 
aſſembled, and by the Authority of the ſame, Thar 
from ard after the twenty ninth Day of September, in 
the Year of our Lord, one thouſand ſeven hundred 
and ſeventeen, the yearly Sum of four — 

| | * Ounds 


Aud Paſling their Patents, 8c. 121 
Pounds ſhall be let apart at the Receipr of the Ex- 
chequer out of ſuch Fund as by any Act of this Sel- 
fion of Parliament ſhall be charged with the ſaid 
yearly Sum, and in ſuch manner as ſhall be thereby 
appointed, for the Uſes and Purpoſes hereaſter men- 
tioned, 

And be it further enacted by the Authority afore- 
ſaid, That there ſhall be yearly, and every Year, 
paid out of the Monies which ſhall from time to 
time be fo ſer apart upon the firſt Day of Michaet- 
mas Term, to the ſeveral Sheriffs for the time being, 
of the ſeveral Counties herein after mentioned, the 
ſeveral and reſpective Sums herein after expreſſed, 
to enable them reſpeCtively ro bear the Expences of 
the reſpective Letters Patents for their Offices, and 
to paſs their teſpective Accompts, and to obtain their 
reſpective Quzetus's ; the ſaid yearly Sums to be re- 
ceived without any Accompt or Impreſt whatſoever 
to be ſet upon ** any of —— and withour 

ying any Fees or ges for the ſame, or any p 
— 3 that is to ſay, * 


Te the reſpective Sheriffs which ſhall be pp 
for the County of Bedford ninety three Pounds, 
and 6x Shillings. | | 

For the County of Berks, ninery fix Pounds. 

For the County of Bucks, ninety fix Pounds. 

For the Counties of Cambridge and Huntington, 
ninety five Pounds, and ten Shillings, ; 

For the County of Cheſhire, ſixty two Pounds, and 
five Shillings. i 

For the County of Cornwall, one hundred and two 
Pounds, and ſixteen Shillings. | 

For the County of Cumberland, ninery Pounds, and 
two Shillings. | 

For the County of Derby, ninety three Pounds, and 
nineteen Shillin gs. . 

For the County of Devon, one bundred and fix 
Pounds, nine Shillings. 

For the County of Dorſet, one hundred and one 
Pounds, fix Shillings. 

For the County of Eſſex, one hundred and eight 
Pounds, ten Shillings, j 
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Ot the Omte of Sheriffs, 


For the County of Glouceſter, ni 
and ten Shillings. ns PIGS . 
For the County of Hereford, ninety four Pounds and 


fix Shillings. 


For the Connty of Hertford, ninety three Pounds,” 

For the County of Mn, one hundred and eight 
N ten 

or the County of Lancaſter, ſeven Pounds 

and ſeven Shillings. er phos 

For the County of Leiceſter, ninety four Pounds, 
aod fix Shillings. | 6s 

For the County of Lincoln, one hundred and one 
Pounds, three Shillings. 

For the County of Middleſex, one hundred and 
nineteen Pounds, three Shillings, 

For the County of Monmouth, eighty nine Pounds, 
and three Shilling, 5 

For the County of Norfolk, one hundred and one 
Pounds, fifteen Shillings. 

For the County of Nor: on, ninety fix Pounds. 

For the County of Nor: land, ninety one 
Pounds. 

For the County of Nottingham, ninety five Pounds, 
and thirteen Shillings. 

For the County of Oxon, ninety ſeven Pounds, and 
ſeven Shillings. 

For the County of Rutland, fixty nine Pounds, and 
eleven Shillings, f 

For the County of Salop, ninety eight Pounds, and 
three —— 

For the County of Somerſet, one hundred and 
twelve Pounds, nineteen Shillings. 

For the County of Southampton, one hundred and 


one Pounds, three Shillings. 


For the County of Staffard, ninety five Pounds, 


and ten Shilling. 
For the County of Suffolk, one hundred and two 


Pounds, twelve Shillings. | 
For the County of Surrey, _———— 
Shillings. ES 
For the County of Suſex, ninery Pounds, and five 
Shillings. . * 


And Paſſing their Patents, &c. 

For the County of Warwick, ninety three Pounds, 
and ren Shil lings. 

For the County of Wilis, one hundred and four 
Pounds, ten Shillings. | 

For the County of Mrceſter, ninery eight Pounds, 
and three Shillings. 

For the County of Jork, one hundred and fifty 
Pounds. 
For the County of Angleſea, thirty Pounds. 

For the County of Brecon, thirty Pounds, 

For the County of Cardigan, thirty Pounds. 

For the County of Carmarthen, thirty Pounds. 

For the County of Carnarvon, thirty Pounds. 

For the County of Denbigh, thirty Pounds. 

For the County of Flint, thirty Pounds. 

For the County of Glamorgan, thirty Pounds. 

For the County of Merionetb, thirty Pounds. 

For the County of Montgomery, thirty Pounds. 

For the County of Pembroke, thirry Pounds, 

For the County of Radnor, thirty Pounds. 

And to the Sheriff of Meſtmorlamd, for the time 
being, forty Pounds, and fix Shillings, 
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Sheriffs origi- 


nally Eligible. 


— 1 


Obſervations on the ſaid Statutes 


concerning the Office of Sheriffs, &c. 


F Statutes tertio Georgii. c. it may be neceſſary to 
obſerve Firſt, That the Office of Sheriff was originally 
eligible by the Country, that afterwards it became 
grantable by the Crown, ad libitum, and the Conſe- 
quences thereof; that K. E. 1. granted, or rather 
reſtored to the People part of their Right in electing 
their Sheriffs; but that proving inconvenient, his Suc- 
ceſſor eſtabliſſi d the preſent Method of their Nomi- 
nation, by the Lord Chancellor, Treaſurer, Judges, Ge. 

And Secondly, Shew what various Alterations and 


Regulations have been made of the Office and Au- 


Temp. Saxoms. 


thority of Sheriffs by ſeveral ſucceflive Parliaments ; 
by al which it will appear, a conftant Regard (ex- 
cept in violent Times) was had to the Eaſe and Wel- 
fare of the People. a 

Now in Proof of theſe Particulars it will appear, 
beyond Diſpute, That in the Time of the Saxons 
there were Sheriffs in this Kingdom: That theſe 
Sheriffs had the whole Civil Government, and Judi- 
cial Authority in their Counties, except in (uch Caſes 
only as belong'd ro the Crown, or were exempred by 
particular Laws ; and that they had their Authority. 


in thoſe Times from the Free · Election of the People 


in their Folkmotes, or County Courts, See for this 
Spelman's Gloſſary, verbis Folkmote, Aldermanus, and 
Geraffier. Lambard's Pref. ad Leg. Sax. Selden's Titles 
of Honour, 610, 611, Selden's Analecton, $3, 85. 
9 Co. 49. b. Thuanui's Hiſtory, Li. 43. fol. 894, to 
906, Sc. 

And that ſuch Sheriffs there were long before the 
Normans Entrance, Vide Selden s Fans, 53, 72. 


Titles 


OR the better Underſtanding of the precedlene 
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Titles of Honour, 226, 233, 255. Grand Cuſtumier, 
Fo, 9. Mirror, 9. Camden's Scotland, Fol, 8, Gs. 
1 Ro. Rep. 237. Co. Lit, 168, Prefa. ad, 9. Co. and 
9 Co. 49, 92. ; a 
But tis evident William the Firſt chang' d their How granted 
original Conſtitution, and aſſum' d a Power of grant by V. 1. 
J ing Earldoms, or the Government of Counties (which 
then included the Office of Sheriff) ro ſuch Perſons, 
and for ſuch Terms of Time as he thought fit, viz. 
f either in Fee, for Life, or Term of Years, Oc. And this 
ſometimes out of Favour or Reward of Services, bur 
more frequently in Conſideration of Money paid, and Bought for 
yielding the Annual Rents and Profits into bis Ex- 9% O. 
chequer. Vide Mr. Maddox s Hiſtory of the Exche- 
quer, and Gervas. Tilbur, 69, 113. 
And that this was ſo further appears from that re- Mie. 
markable Inſtance mentioned by Mat. Paris. Fo. 12, 
13. Sub, Anno 1075. 1. e. 7 © 8 W, 1, About this 
time (lays be) Halter Biſhop of Durham, contrary to 
his Epiſcopal Office, meddling with ſecular Matters, 
| having bought of . 1. the Earldom of Northumber- 
land, (Et Vicecomitis agens Vices laicals foro, &c.) and 
| in holding his County-Courts, or Sheriffs Lornt, ha- County. 
| ving inſolently extorted inſinite Sums of Money fram Courts. 
all the People of that Proviriee,, m Nobilibus quam 
ſervis: And the People, by tbe continual Exactions 
of the Biſhop, and bis Miniſters, being reduced to 
extream Want, were now deſperately enraged agaioſt 
him, and therefore nnanimouſly reſolved to come 
privately arm'd to the County-Cover to repel thoſe 
Injuries ; and appearing there accordingly, boldly de- 
manded a Redreſs of their Injuries; to whom the 
Biſhop, nimis crudeliter, anſwer d. That he would 
not bear their Complaints, nor do em Juſtice therein, 
except they would before-band lay him down 40/1. Op. 
time Manetæ; whereupon one of em {pro omnibus Lo- 
quenz) defired leave of the Biſhop to conſult with the 
reft, in order io anſwer the Biſhop's Demands ; which 
being granted, and they a little withdrawn, one of 
'em ſuddenly cries out, Patria Lingua, ſhort Red, good 
Red, flea ye the Biſhop, i. e. ſhort Counſel is good Coun- 
ſel, hill ye che Biſhop; whereupon they all ruſhing into 
Court 
4 
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Courr kil'd the Biſhop, and a Hundred of his Men, 
near the River Tine, ubi placita letifera ab Epiſcopo 
tenebant ur. | 

Theſe were Engliſhmen that claim'd their Antient 

Rights, and on that Anſwer of the Biſhop perpetrated 

this Fact; and tis a Wonder that this parti-per-pale 

Biſhop could not be forewarn'd, by the like Inſtance 

that happen d to the precedent Sheriff but few Years 

before 3 for Anno 1068, which was but the next Year 
after the Normans arrival, Rex Willielmus Roberto 

Comi dedit Northanbumbriæ Comitatum, cus ſtatim ho- 

mines illius Regionis adverſantes ipſum cum Nongentis 

Viris peremerunt. Mat. Paris. Fo. 7. 

Ip. 2 And that FF. 2. followed, or rather exceeded his 
Father in his Sale of Earldoms, Baronages, and Bai- 
lwicks, is declar'd by all the Hiſtorians of thoſe 
Times, | 

KH. 1. Indeed Henry the Firſt ſome what relaxed thoſe Se- 
verities by reſtoring the Confeſſors Laws in Part, as 
appears by his Charter in Mae. Par. 74, 75. Bur till 
he, and divers of his Succeſſots (viz. K. Ste. H.2,R. 1. 
&c.) granted the Sheriffalties, or Government of 
Counties in Fee, or for Life, or Years, as they thought 
fit; and often ſeparated Honours, Manors, Hundreds, 

K. 2. Wapemakes, Sc. from the Jurisdiction of the Sheriff, 

Liberties. and theſe were very improperly called Liberties. Vide 

| 14 E. 3. cap. 9. | 

Sheriffalrics in And hence it is that we find mention of divers 

Fee, Cc. Sheriffalties granted, or beld in Fee, or for Life, Ge. 

R. 1. among the ancient Pipe-Rolls. Temp. H 2. R 1. Jo- 

Jahannit. hanxis, H. 3. &c. See alſo Mr. Vincent's Extracts. Brit- 

ton. 126. b. Rot. Pat. 14, E. 1. M. 9. 1 E. 3, Fitz 
Enterpleader 15. Camden Scosland. 17, Cc. And the 
| — of Weſtmorland is held in Fee to this 


y. 

H. 3. But in the Reign of H. 3. ſome Alteration ſeems to 
have been made, and that King did not take upon 
him fo abſolutely to diſpoſe of theſe Offices. For Roe. 
Pat. 42 H. 3. m.—— A Sheriff is ſaid io have 
been made per Aſſenſum Concilii. And I have an Ex- 
tract from a Leiger Book, formerly belonging to the 
Abby of Peter and Paul near — that mentions 

Election. an Agreement to have been made 25 H. 3. 3 
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Obſervations on the ſaid Statutes, 


the Men of that County, of the one Part, and Do- 
minum 7. Extraneum, their then elected Sheriff, and 
Nicholas de Willelegh his Under Sheriff, of the other 
Part: So that it teems, about this Time, the People 
had at leaſt in ſome Counties regain'd their Ancient 
Right of chooſing their own Sheriff. 

But this Right was more apparently keftor d by the 
Stat. call'd, Articuls ſuper Chartas, made 28 E. 1. who 
was H.the 3d's Succeſſor, for thereby it is enacted, That 
the People of every County ſhall have the Election of their 
Sheriff, where the Sheriffalty is not of Fee, if they will, 
And ſee my Lord Ccke's Notes on this Stat. 2 Inſt. 
558, 559. That this Act only reſtor'd the Freebol- 
ders Right. 
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28 Z. 1. c. . 


See alſo the ſame Stat. cap. 13. (2 Iaſt. 566.) c. 13. 


which enacts, That the Commons of every County 
ſhall chooſe ſuch Sheriffs as ſhall not ſurcharge em, 
nor put any Officer into Authority for Rewards or 
Bribes. Vide infra 

Bur theſe popular Elections being much influenced 
by Great Men of oppoſite Parties, begat great Con- 
tentions and Tumulus; and therefore to avoid theſe, 
and other Inconveniencies, about fifteen Years after- 


wards, viz. 9 E. 2. the Statute de Vicecomitibus was Star. 9. E. 2. 


made, whereby it is enacted, 1. That Sheriffs ſhall 
be aſſigned by the Chancellor, Treaſurer, Barons of 
the Exchequer, and Juſtices, 2. That Sheriffs ſhall 
have Lands in the County ſufficient to anſwer the 
King, and bis People. (Vide 4 E. 3. cap. 9. and 5 
E. 3. cap. 4. accord.) 3. That no Steward, or Bai- 
liff, of any Great Lord ſhall be Sheriff, 4. Thar 
Hundreds, &c. be leas'd on reaſonable Rents. To the 
end they may not extort on the People, 5, That no 
Sheriff, Sc. ler his Office ro Farm, or otherwiſe. 
And 6. Ir directs how Writs ſhall be executed, for 
the Benefit and Eaſe of the People. 

And becauſe that Statute extended not to Sheriff- 
alties in Fee, therefore by a Stature made 2 E. 3. 
_—_ the ſame is confirm'd, and farther enacted, 

t Sheriffs, and Bailiffs of Fee, hall cauſe their 
Counties, c. to be kept by ſuch as have (ſufficient) 


* 


8 


2 E. 3. c. 4. 


Lands therein. And cap. 12. all Hundreds and Wa- c. 12. 


pentakes 


4 
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C. 15. 


14 E. 3. c. 9. 


014, 


1 H. 5. c. 4. 


Obler vations on the ſaid Statutes, 
pentakes (formerly ſeparated ut ſupra) are inſeparably 
united to their reſpective Counties, And by cap. 15, 
Sheriffs ſhall let their Hundreds and Wapentakes for 
the old Farm, and not above; and Juſtices to be 
aſſign d ro enquire and puniſh em if found Guiky 
herein. And Note, Both theſe Statutes of 9 E. 2. 
and 2 E. 3. were re. enacted with ſeveral Additions 
by 14 E. 3. c. 9. which ſee at large. 

And to remedy the Inconvenience of Sheriffs con- 
tinuing long in their Office, ſome baving been grant. 
ed in Fee, others for Life, and others jor long Term 
of Years, (Vide Rot. Parl. 16 E. 1. m. 15. And Roe. 
Parl. 8 E. 2. m. 19. one made Sheriff for eight Years) 
it was enacted 42 E. 3. c. 9. That no Sheriff, or 
Under-Sheriff, c. ſhould continue in Office above 
a Year ; which Stat. as alſo the Stat. 14 E. 3. c. 9. 
are confirm'd by 13 H. 6. c. 8. and enforced with 
great Penalties. 

Alſo by 1 R 2. c. 11, tis provided, That none who 
had been Sheriff for one whole Year ſhould be Sheriff 
again within three Years after, If there be others ſuff. 
cient in the County to anſwer the King, and his People, 
By which laſt Words tis apparent that Statute was 
not made in Favour of Sheriffs (for then they got 
Money by their Offices) bat for the Eaſe and Benefit 
of the People, and to void Oppreſſion. 

And 'ris obſervable, That ſome of the Articles of Im- 
peachment againſt this King, viz.R. 2. (in Conſequence 
of which he loſt his Crown, and his Life) were for 
ſaffering Sheriffs ro continue longer in their Office 
than a Year, and for placing unfit Perſons to be She- 
riffs, Sc. Vide Cotton s Records, 387. And among 
thoſe againſt the Dake of Suffolk, 28 H. 6. one Ar- 


ticle is, For procuring Perſons of his Confederacy to 


be made Sheriffs. Vide Cotton ibid. 643. 

Note alſo, by Stat. 1 H. 5. cap 4. They who have 
been Sheriffs Bailiffs, for one Year, ſhall not bear 
that Office by three Years next following, except in 
Sheriffwicks inheritable; and no Under-Sheriff, 
Sheriff's Clerk, Receiver, or Sheriff's Bailiff, ſhall 
be Attorney in any of the King's Courts, ſo long as 
he bears ſuch Office nnder the Sheriff. A 

ow 
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Now: that all theſe; and divers iubſequeni Statutes, , 

were made for the Eale and Advantatze öf the People“ 

appears fartber from the many Complaints, temp. 

E. 1. and E. 2. of Exorbitances committed by. She - Extortion, 

riffs, under Colour of levying the Proficu4* Comacus, vide prox. pag. 

&c, For Sheriffalries having been granted under bigh 

Fines, &c. the Sheriff was alſo obliged t6' anſwer PR - 

the tota proficua Comitatus into the Kings Exchequer, 

tho' great Part of it was often illeviable, nay, 

ſametimes granted away to others ; which oecafion'd 

Sheriffs ro beſtow Offices, and adminiſter" Iuſtice, for 

Bribes and Rewards, ro extort Money by unjuſt 

Means; and to live at Diſcretion on the Country- Nel. 192, 194. 

People. (Vide Ret. Parl. 16. E. 1. m. 15. one made 

Sheriff for Life. Ir quod Regi reſpondeat tota proficua 

Comit atus ficut alii Vicecomites, &c.) And therefore 

a Statute was made 27 E. 1. c. 2. commonly called 27 E. 1. c. 2. 

de Finibus Levatis, reſtraining Sheriffs from levy ing 

apy Iſſues, Ge. but what they had Warrant for. 

I And by Articul. uper Chart as, cap. I 3. ſuch were 22 I. 1. c. 13. 

to be choſen Sheriffs as would not charge or burden the | 
People, nor put Officers 'in Authority for Rewards and 
Bribes, nor lodge too often in one Place, nor yet with 

foo Perſons, nor Men of Religion. = ho 

; But theſe Statutes did not effectually remedy the 

Abuſes of Sheriffs ; for after this I find innumerable 

Inſtances of Complaints and Peritions in Parliament 


"_ "yn 


s to remedy the ſame. Temp. E. 3. & R 2. eſpecially 

i the latter. Vide Cotton s Records. Temp. E. 3. $0, 

q 109, 112, 134, 138, 149. Temp. R 2: 161, 163, 

: 170, 178, 179, 191, 192, 149, 16, 163, 202, 
301, 311, 318, 324, 33Þ 338, 344, 343, 336. 

, 358, 359. F 

N Lis true E. 3. being a warlike Prince eſcap d the g. ; 

J Miſchief ; bur'Richard's Reign proving idle and huxu- R. 2. 
rious, and that producing Want, neceſſitated him to 

: raiſe Money by indirect Metbods, particularly the 

r Sale of Shetiffalcies,” and orber Offices, which proved 

7 _— As before is hinted, 5 | 

, But H. 4. baving acquired the Crown the x, 

. Election of: the People, could not but er, tbe i 


; fatal Error of his Predeceſſor, and therefore provi- 
| K ded 
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Stat. 1M . 


and be thereof atteanty 


Peritions and 


ded againf he like Miſchief: by an AQ of Pari - 
ment, j h zes, Emtanes of bis Reign ; whi 

with a memorable Preamble, zune ibus, . 

Whereas che Commany. in their Pevition, bare 
« ee ne Parliament, how the Sherigh 
* of Caugtiet, within the Realm, are charged with 
the ancient Ferm of the (ame Conmics, whereas 
* g great Pars of the Profits is given ſeveraliy a Lords, 
« and geber the Kipg's liege People, fa chat the fame 
* Sherifft ganngg g their Ferm without doing Extontion 
in ſie [4/4 Caumties in gract Opyreſſin aud Hir 
ane 4% Boll of the ſaid Sberiffe, 43 of the Indabi- 
"= the. faig Counties. Therefore euacted, That 
„ 4 Gall decay, and bave ollamance by abeir 
« Oath of the le of thiin Cue. And if any 
© Sheriff, Frau henceforth, do aw» Extontian to he 


— Wr 


* the ſame 4s the King 6 


Baz ngtncighſtanding thas Ad. nd 2 En 4; Cor- 
tan 41% the Commons pray. That al Sherifla being 
overcharged be caſed theres; yer have only this 
Anſwer, viz. Such Sbexiffs ag bave cauſe to. complain 
ſhall have Remedy before the: Coil ; 

CON to 
1 Ma t c 7 
Ae e * grieved Mall fink Remedy at the 
Hands of the Coungil, and Barons of the Buche- 


QUET. | 4 , ' 

Bur 8 F. 4 at the Requeſt of the Commons the 
King grants, That the Sraruge wa the firſh of bis 
Reign for diſcharge of Sheriffs, ſhould be kepe. And 
becauſe the fame ſufficerh not for their Dutch 
rhe King gravth, That Lords of the. Councy thoul 
have, Po * nex+ Parliament to ue Order 
therein, ö . 

Vet in 9 H. g. and alſo 1 F 4. they again petition, 
That all Sheriffs, upon theis Qaths — — 
in the Exchequen. duſven The King's Couneil, wpon 
every particular Declaragion, have Power to take 
Order therein. R 8 
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And in 13 K & certain Counties, by particula: 
Complaint, pray the King, Thee their Sheriffs be 
not (urcharged with more than they cam levy. An- 
fuer. Let every Sheriff, bring grieved, fhew' the 
_ to the King, who wilt ſhew Pardon as alt 
ſeen. 

And the like Petitions and Anfwers are r H 5. 
and 3 H. 5. 

But 4 F 5. c. 2. enacts, That Sheriffs Maib have Stat. 4 21. 5. 
Allowance upon their Accounts, by their Oards, of© © 
Tvbings. caſual, (as of Eſtteate) chat be not in Farm 
or Demand; but for alt Things that ran in Yearly 
Farms or Demands, they hall Ye charged to the King 
as in Times pat. 5 

Yet after this in 2 F. 6. a Motion was made for 
an Allowance to Sheriffs, but of no great Force, 

And in 8 H. 6. another Motion, That Sheriffs, and 
ſuch other Officers, be nor impeach'd by Froceſs our 
of the 3 for Fhings not leviable. Anſwer. 

The 's Councit ſhaft have Power to determine 

the ſame. Nor do I find any Fhing further done 

touching this Maer til the Stat. 23 H. 6, c. 8. be-23 H. 6. c. L 
fore mentioned. Quod wide. | 

After which followed the Stat. 23 V 6. c. 10. 23 H. 6. c. 10. 
which further reſtrains Sheriffs from letting their Bai- 

Iiwicks to Farm, and directs em in the Returns of 

Jurors taking Bail, teturning Writs, &c. As alſo di- 

vers other Statures touching the Execution of thei 
Office. Temp. E. 4. H 7. & H. 8. Bur nothing in 

enacted, touching Sheriffs Accounts till the Stat. 74 34 H. 6. c. 10. 
H. 8. c. 16, which particularly directs how the ſame 

ſhould be paſs d and allow d. Bur that but a 

temporary Act was diſcontinued, and by 2 & 3 B.6.2& 1 6. 
c, 6. tis expreſly vacated, and a new Method of Ac-“ + 
counting is thereby eftabliſhed ; touebing the Manner 

whereot, vide Sir M. Hale of Sheriff: Accounts, ag. 

19. ad Pap. 110, 

The next Statute I find under this Head is, thatai 72. f. c. f. 
of 21 Fac. 1. c. 5, That a Quierw eſt ſhall be a uff. 
cient Diſcharge for a Sheriff, unleſ he be queſtioned 
within four Years after: And ſee the Penalty of forry . 

. K 2 Pounds, 
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Dbſervations on the ſaid Statutes. 


| Pounds, and Cofts, and Damages, if any Proceſs 


13 & 14 Car. 2. 
b. 415 


be ſent againſt him contrary io that Ack. i 
After this follows that, Act of 13 & 14 Car. 2 
c. 21, for preventing the unneceſſary Charges of She- 
riffs, and for Eaſe in Paſſing their Accounts ; bur 
that Act being only to continue to the End of the 
ſicſt Seſſion of the then next Parliament, is long 

ſince expired. 

And tho' in the Reigns of King i nan and 
Queen Anne, divers Endeavours were made to have 
an Act paſs d for the like Purpoſe ; yet it being op- 
poſed by certain Men who conceived their Intereſt 
too nearly rouch'd thereby, theſe Endeavours were 
unſucceſsful, till the Plan of the Act tertio Georgii 
was propos d, which by regulating the Exchequer 
Fees, as well as the Office -and Duty of the Sheriff, 
will, (tis hoped) render that Act more beneficjal to 
the Publick than any of the former, 

Here it might ſeem proper to have conſidered the 
particular Clauſes of the ſaid Acts, by ſhew ing how 
far the Law is alter'd or improv'd thereby. But Cynthius 
aurem vellit, &c. — I have already run beyond my 
Bounds, and ſhall only conclude with the following 


judicial Opinions touching the Sheriff's Office, ex- 


tracted out of the late Serjeant Salkeld's Reports, 


wiz. 


1. A Sheriff is the Officer of B. R in the fame 


Manner as a Conſtable is to the Juftices of Peace. 


Bail. 


Sal, 173. 
2. He may take a Bail-Bond on an Attachment 


for a Contempt, but the Plaintiff may refuſe to ac- 


cept it. I. 608. 


3. Andi if he takes ioſufficient Bail for an Appear- 


ance. and the Plaintiff refuſes it, be is liable to an 


—_ and may be allo amerced. V. 99. 
But in either Caſe if the Plaintiff take an Aſ- 


een of the Bail Bond (tho inſufficient) the Sheriff 
is not tobe amerced. 1b, 


Return, AL 


5. A Scire Fa. againſt Bail muſt lie in the Sheriff's 
Hands a convenient Time _ before perurn'd, Sc, 


lb. 599, 
6, Where 


"gives a Right to the Executor. 12... 
8. Note, A Fi. Fa, abates not by the Plaimiff's. 


Obſervations on the ſaid Statutes. 


6. Where tis neceſſary to return a Fi, Fa. and 


where not. Vid ib. 318. 


* * 
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7. Execution on a. Fi, Fa. in Life of the Teſtator Execution. 


Death, 322. | 

9. Two Fi. Facias's delivered to the Sheriff the ſame 
Day, who executes the laſt- firft, rhe Execution 1s 
good; bur the Sheriff is liable to the Plaintiff in the 
firſt, 320, 


10. The Sheriff that begins an Execution (ball end Nite 


it, tho' his Office expires. 323. 

11. A Seizure of Goods in Execution, diveſts the 
Defendant's Property therein, and diſcharges bis Per- 
ſon. 1b, | 

12. One taken on a Capias utlag. after Judgment, 


after the Year, is in Execution at the Party's Suit, 
fans Prayer. 319. 


13. A Writ of Error is a Superſedeas to an Execu- 
tion (not begun, &c.) as ſoon as allowed, ſans No- 
rice. 321. 

14. What is a Diſturbance of Execution on an 
Hab. fac. poſſeſſionem, &c. 321. 

15. To what Executions the Statute of 29 Eliz. 
c. 4. extends, and what not. Vide bis, 331. 

16. Note, Execution may be on Affirmance of Con- 
victions, c. either by Levari Fa. Fi. or Ca. Sa. 


369, 379. 


17. An Under -Sheriff can't refuſe to execute Pro- Fees. 


ceſs till he bas his Fee; and if he does, may be in - 
dicted for Extortion. 330, 331. 8 

18. But if he executes a Writ he ſhall have his 
Fees, tho' the Writ be erroneous, 332. 
19. And Debt lies for bis Fees for executing an 
Elegit, as well as an Extent. 333. 

20, Alſo on a Ca. Sa. he ſhall have his Fees for the 
whole Debt. Quere, if on Elegits. 331. 

21. The Statute of 29 Eliz. c. 4. for Sheriffs 
Fees, does not extend to Execations out of inferior 
Courts, 331, 


K 3 22, And 
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